No. 15681 


Anited States 
Court of Appeals 


for the Minth Circutt 


UNITED STATES FIDELITY & GUARANTY 
COMPANY, a corporation, Appellant, 


VS. 


ANDERSON CONSTRUCTION CO., INC., a cor- 
poration, Appellee. 


Transcript of Record 


Appeal from the United States District Court for the 
Western District of Washington, 
Northern Division 


— 


Phillips & Van Orden Co., 870 Brannan Street, San Francisco, Calif.—9-18-57 


No. 15681 


Gnuited States 
Court of Appeals 
for the Minth Circuit 


UNITED STATES FIDELITY & GUARANTY 
COMPANY, a corporation, Appellant, 


VS. 


ANDERSON CONSTRUCTION CO., INC., a cor- 
poration, Appellee. 


Transcript of Record 


Appeal from the United States District Court for the 
Western District of Washington, 
Northern Division 


- a nn om, 


frail? mm 9 rape 


— 
—_—.! 


INDEX 


[Clerk’s Note: When deemed likely to be of an important na- 
ture, errors or doubtful matters appearing in the original certified 
record are printed literally in italic; and, likewise, cancelled mat- 
ter appearing in the original certified record is printed and can- 
celled herein accordingly. When possible, an omission from the 
text is indicated by printing in italic the two words between which 
the omission seems to occur.] 


PAGE 
Answer ts Gorn plaint «sft. 2) Wee me tk ee ne 18 
Appeal: 
Certificate of Clerk to Transcript of Record 
Dl’ . el er = .a.9 91 
Woramipoiemome, 8... .eo.e. 88 
NGimcemoie. Coe RM... ik 88 
Order Transmitting Exhibits on. oe 90 
Stavement or Pomis on (USCA)........... 360 
Certificate of Clerk to Transcript of Record... 91 
CUM UO as ev ree ®. Oe. ee 3 
Exhibit A—Contract Application Agreement 
Geemine or Io).............. 23 aa 6 
Exhibit B—Performance Bond dated May 
AM Me ee eee 13 
Exhibit C—Payment Bond dated May 31, 
LO ee eee ee me. 15 
Cose Boma on Appeal.................- cae 88 


Instructions to the Jury: 
Requested by Defendant............. ~ Lio ees 
Pemguiested Wiel? lanatti ... ccsessusccsapaes iG saves 68, 80 


ll. 
Motion of Plaintiff for Leave to Amend Its 
(COLA NIL Cla, eM ae naan meet 


AMICHdee WOMimlamnt esa. ee... ee 


Motion for Judgment Notwithstanding the 
WV exdict ot Gora aNiew Irtal....7......... 


Motion of Plaintiff for Order Relative to De- 
fendant’s Response to Request for Admis- 
S.C eae ee ee 


Names and Addresses of Attorneys........... 
Mice. of Apetlasaeeay:.....cmagg a 


Objections of Plaintiff to Defendant’s Requests 
Me PAOLO C1 e  n 


Order Denying Motion for Judgment Notwith- 
standing the Verdict and for a New Trial.. 


Order on Plaintiff’s Objections to Defendant’s 
Request for Admissions. .........0..6..l0. 004 


Order Transmitting Original Exhibits........ 
Presrrat) MOmder™. ae sce ee Lg 
Reply of Plaintiff to Defendant’s Answer..... 
Fveqmest Tome leme cA 2 csc osc sages ccd 


Request of Defendant for Admissions by Plain- 
GME. . eS fon lew a's con CR ere 


ONE wn 0. a Bek eee ge ee ee ee 
Exhibit 1—Rate Schedule, April 30, 1951.... 
Exhibit 2—New Rate Schedule, July 20, 1955 


22 
23 


og 


33 
36 
oT 


il. 
Response of Defendant to Request for Admis- 
on a 41 


Responses of Plaintiff to Request for Admis- 
sions: 


Dyaved October Grl956..~...... 00.0008. wee. 47 
Weed “etover 17, 19560.............4...... OL 
Wared Oeteber22, 19568.4.........0.00.... 52 

Statement of Points on Which Appellant In- 
temtre: wodwely (WSGA)......u:w.......s- 360 

Stipulation and Order Regarding Tender Into 
Scere cee. AD ee Le... 21 

Transcript of Proceedings and Testimony.... 95 
Hecepmens Wo) Unstructions.........a...... 302-354 
inetmmetions tée%the Jury.) mito... wee 336-351 
Witnesses: 


Anderson, Martin 


dinette (IgeGros)) s.1kme . 4.20 d hee. - 102 
ees (STMT .. . owed. oc Geel ee. - 115 
=—aeainect) (laeGros) . 4). vey. oo. tee. - 116 
=feeress (OlM0n) .......a 9am. aoe 119 
—recalled, direct (Simon).......... 292, 305 
=—=—eroes (LieGROS) .. noe. Boe. sseue-.. 308 
= POCITECE CSINMON) jcgcsssee semtgietee. .-. 316 


=PECKOSS PCG MO) , reer ds ilnaesss.- 317 


lv. 
Transcript of Proceedings—(Continued) : 
Witnesses—(Continued) : 


Baldwin, Loren Ellsworth 


(mei CUEGMOS) ~. suas... coed. ss wee 133 
—cross (Simon) ....... j. wpe! eaedacs 
—reealled, direct (LeGros)............ 145 
Cross “COMMON )". 1... has cee tee 158 
—redirect (LeGros)ie..R oo cee! 160 
—recross (Simon) ............ ee: 160 
—recalled, direct (Simon)............. 263 
cross (lbeGmes)...........00020- ae 274. 
—redirect (Simon) .......... P,P 287 
—surrebuttal, direct (Simon).......%.. 329 
—enoss (Li@GTOS)) cues ec suy.. 330 
Beeson, John C. 
—directa@ieGrosy™.:. 0... re ee 172 
=—Cross “Sime Geel. A nelle 193 


Friday, Nelson 


—(amect (MEG TOS) —.. GF ee ee. 218 
OMNIS AC SMIMIOM) Utena. ote ees ok ee oe 233 
—redirect (LeGros) (2.2 RU ty... 245 
—rebuttal, direct (LeGros)............ ole 
==Cross (Suen) “era eee. . 324 
Katz, Karl K. 
—SHirecemesnnon) oe ae. eee... 161 
cross: CleGags)) 7... meee 163 
—redirett (Simon). Te... ee es 165 


—recalled, direct (LeGros)............ 167 


Vv. 


Transcript of Proceedings—(Continued) : 


Witnesses— (Continued) : 


Oja, Vern 


sume (WeGTOS) ...........6..-00 eee 
—e (Gn 
=—Meqmmoer (LEGTOS) ...........-.--.-- 
—Feerecs (OMMON) .......... 0... ee eee 
—recalled, direct (Sitmon)............. 
Om@ss WheGTOS) ..............4.- 
= Hemmcem (OHNO) ................44. 


Verdret tor Defendant.................... 


260 


83 


NAMES AND ADDRESSES OF COUNSEL 


SUMMERS, BUCEY & HOWARD, 


Central Building, 
Seattle 4, Washington, 


Attorneys for Appellant. 


WRIGHT, INNIS, SIMON AND TODD, 


1010 1411 Fourth Avenue Bldg., 
Seattle 1, Washington, 


Attorneys for Appellee. 


United States District Court for the Western 
District of Washington, Northern Division 


Civil Action No. 4093 


UNITED STATES FIDELITY AND GUAR- 
ANTY COMPANY, a Corporation, 
Plaintiff, 
VS. 


ANDERSON CONSTRUCTION CO., INC. a 
Corporation, Defendant. 


COMPLAINT 


The plaintiff for its complaint against the defend- 
ant alleges that: 

I. 

The plaintiff United States Fidelity and Guar- 
anty Company at all times material was and now 
is a corporation created and continued as such by 
and under the laws of the state of Maryland, of 
which it is a citizen and resident. 


ilel 
The defendant Anderson Construction Co., Ine. 
at all times material was and now is a corporation 
created and continued as such by and under the 
laws of the state of Washington, of which it is a 
citizen and resident, with its registered office in the 
City of Seattle. 
IIT. 
The plaintiff at all times material was and now 
is duly qualified and fully authorized to engage in 
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business as a surety within the state of Washing- 
ton, to which has heretofore been paid all pre- 
scribed fees. 
N= 

As hereinafter disclosed, this is a civil action in 
which the matter in controversy between the plain- 
tiff and the defendant exceeds the sum of $3000, 
exclusive of interest and costs. 


wie 

The defendant and others signed and delivered to 
the plaintiff a written agreement dated June 3, 
1955, applying for execution by plaintiff, as surety, 
of certain bonds to the United States of America 
in connection with a certain construction contract 
known as “SDA 95-507-ENG-826 Elmendorf & Ladd 
AFB’’, said written agreement containing the joint 
and several written promise of defendant and oth- 
ers to pay forthwith the premium for said bonds 
in the specified sum of $47,753.72, a copy of said 
written agreement marked Exhibit A being attached 
hereto and embodied herein. 


wi. 

Pursuant to said written agreement, the plaintiff 
executed, on behalf of the defendant and other ap- 
plicants, in favor of United States of America, two 
bonds, dated May 31, 1955, viz: a performance bond 
(Government ‘‘Standard Form 25’’) in the sum of 
$3,085,178.50, and a payment bond (Government 
“Standard Form 25A’’) in the sum of $2,500,000, 
copies of which marked, respectively, Exhibit B 
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and Exhibit C, are attached hereto and embodied 
herein. 
VII. 
Both said bonds having been accepted, they pres- 
ently continue to be effective undertakings of the 
plaintiff as surety thereon. 


VII. 

While payments upon said premium have been 
made to and received by the plaintiff in amounts 
ageregating the sum of $23,876.86, the balance of 
said premium remains unpaid in the like sum of 
$23,876.86, which is long overdue. 


ex. 

Despite demand having been heretofore made, 
the defendant has failed and refused to make pay- 
ment of said delinquent balance, for which it indi- 
vidually is legally obligated. 


Wherefore, the plaintiff prays for judgment 
against the defendant in the sum of $23,876.86 plus 
interest at the legal rate of six per cent per annum 
from the date of said bonds until the date of pay- 
ment, with costs and disbursements to be taxed. 


SUMMERS, BUCEY & HOWARD, 


/s/ LANE SUMMERS, 
Attorneys for Plaintiff. 


6 Umted States Fidelity & Guaranty Co. 
EXHIBIT “A’”’ 


Contract Application 
671679 
73000-12-2045-55 


United States Fidelity and Guaranty Company 
Baltimore, Maryland 


Applicants must give full and explicit data un- 
der the following heads, and must supply a copy of 
the Contract for filing with this application. As 
this requirement is essential to the proper prepara- 
tion of the bond and the Company’s judgment of 
the case, care in complying with same will expedite 
the issuance of the bond. 


1. Full name of applicant: Islands Construction 
Company, Inc., a Washington corp., Anderson Con- 
struction Co., Inc., a Washington corporation, and 
Montin-Benson Corporation, a Delaware corpora- 
tion, as joint venturers of Seattle, Washington. 
ee ee 

5» Amount of Boned. idevGiewnue. ow Perform- 
ance: $3,085,178.50). Payment: $2,500,000.00). 


6. To whom given? Give full name and business 
address. If to a corporation, give exact corporate 
title: U S A. 


7. Nature of Contract: DA 95-507-ENG-826 El- 
mendorf & Ladd A F B. 


8. Contract price: $6,170,357.00. 


* © © H ¥ 
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10. Names of Other Bidders: (a) Kuney John- 
son. Bid. $6,217,839. 
* * © & 

16. Date work is to be commenced: Now. Com- 
pleted: 11/1/56. 

17. Penalty for non-completion at above date 
a i Premium for completion before above 


18. Payments when and how made? Mo. 

19. Are payments to be made in cash? Yes. 

20. Percentage reserved from payments until 
completion: 10%. 

21. Have you ever had your application for Con- 
tract Bond declined by any Company? Ans........ 

22. Have you ever applied elsewhere for this 


23. Contracts on Hand: Nil. 


tet %S Hct 


Each of the undersigned hereby warrants that 
the foregoing statements, made to induce United 
States Fidelity and Guaranty Company (herein- 
after called the Company) to execute or procure 
the bond herein applied for (the term bond being 
used herein to include all bonds herein applied for 
and every continuation, renewal, substitute or new 
bond), are true, and, should the Company execute 
or procure said bond, hereby agrees as follows: 
First, to pay or cause to be paid to the Company 
in advance a premium of §$.......... for the bid 
or proposal bond (the same to be credited on the 
premium for the performance bond if executed or 
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procured by the Company), and a premium of 
$47,753.72 for the performance bond, if any, being 
at the rate of various per thousand dollars of the 
amount of (bond) (contract price) stated above for 
the (term of two years or fraction thereof) (first 
year or fraction thereof) and an additional pre- 
Kann at. tdae’ Take: Ol Seen. sue... 0% per thousand dol- 
lars of the (bond) (uncompleted portion of the con- 
tract) annually in advance thereafter until written 
evidence satisfactory to the Company of its dis- 
charge from all lability by reason of having exe- 
cuted or procured said bond shall be furnished to 
the Company at its Home Office in the City of 
Baltimore, Maryland; and, should the amount of 
bond or contract price be increased above the 
amount thereof stated above, to pay or cause to be 
paid to the Company an additional premium, at 
the same rate per thousand dollars of such in- 
creased amount, and, should the amount of bond 
or contract price be decreased below the amount 
thereof stated above, the Company will, on demand 
and in accordance with its manual rates and regu- 
lations, refund any excess of premium paid; if the 
contract carries a guaranty or maintenance pro- 
vision extending the bond beyond acceptance of 
the work, or if the bond applied for herein guaran- 
tees maintenance, each of the undersigned agrees 
to pay or cause to be paid to the Company in ad- 
vance a maintenance premium of §.............. 
for the entire term thereof, said maintenance pre- 
mium being at the rate per annum of §.......... 
per thousand dollars of the amount of (bond) (con- 
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tract price) stated above; Second, to indemnify the 
Company against all loss, damages, claims, suits, 
eosts and expenses whatever, including court costs 
and counsel fees at law or in equity, or lability 
therefor, which the Company may sustain or incur 
by reason of: executing or procuring said bond, or 
making any investigation on account of same, or 
procuring its release or evidence thereof from same, 
or defending, prosecuting or settling any claim, suit 
or other proceeding which may be brought or 
threatened by or against any of the undersigned 
or the Company in connection with same or any 
collateral security hereunder or any of the agree- 
ments herein contained, and to place the Company 
in funds before it shall be required to make any 
payment; Third, to assign and convey and does 
hereby assign and convey to the Company as col- 
lateral to secure the obligations herein and any 
other indebtedness or liabilities of the undersigned 
to the Company, whether heretofore or hereafter 
ineurred, all the right, title and interest of the 
undersigned in and to: (a) said contract and any 
change, addition, substitution or new contract (in- 
cluding all retained percentages, deferred pay- 
ments, earned moneys and all moneys and proper- 
ties that may be due or become due under said con- 
tract, change, addition, substitution or new con- 
tract), and every sub-contract let or that may he 
let in connection therewith and every bond secur- 
ing the same, and every claim which the under- 
signed may have or acquire against any person fur- 
nishing or agreeing to furnish labor, material, 
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supplies, machinery, tools or equipment in connec- 
tion with said contract or any sub-contract; and (b) 
all machinery, equipment, plant, tools, supplies and 
materials which are now or may hereafter be about 
or upon the site of said work, including supplies 
and materials now or hereafter purchased for or 
chargeable to said contract which may be in proc- 
ess of construction, or in storage elsewhere, or in 
transportation to said site; such assignment to be 
effective as of the date of the construction contract 
but only in event of (1) any breach of any of the 
agreements herein contained or of said contract or 
performance bond or of any other bond executed 
or procured by the Company on behalf of the appli- 
cant herein, or (2) any assignment by the applicant 
for the benefit of creditors, or the appointment, or 
any application for the appointment, of a receiver 
or trustee for said applicant, whether insolvent or 
not, or (3) any proceeding or the exercise of any 
right which deprives the applicant of the use of 
any of the machinery, equipment, plant, tools, sup- 
ples or material referred to; Fourth, that in the 
event of any breach of said contract or perform- 
ance bond by any of the undersigned, the Company 
shall have the right, at the expense of the under- 
signed, to complete said contract or to contract for 
the completion thereof or to consent to the re- 
letting or completion thereof by the obligee in said 
bond; Fifth, that liability hereunder shall extend 
to and include all amount paid by the Company 
in good faith under the belief that it was lable 
therefor or that such payments were necessary to 


vs. Anderson Construction Co., Ine. 11 


protect any of its rights hereunder or to avoid or 
lessen its liability, and the vouchers or other evi- 
dence of such payments shall be conclusive evidence 
of the fact and extent of the liability of the under- 
signed to the Company in regard thereto; Sixth, to 
waive and does hereby waive all right to claim any 
property, including homestead, as exempt from 
levy, execution, attachment, sale or other legal proc- 
ess under the constitution or law of the United 
States of America or the Dominion of Canada, or 
of any state, territory or province; Seventh, that 
the undersigned shall not be relieved of liability 
hereunder by the Company’s consenting to any 
change, addition, substitution or new obligation in 
connection with said bond or any contract covered 
thereby, notice of any such change, addition, sub- 
stitution or new obligation being hereby waived; 
Eighth, that the Company shall have the right to 
decline to execute said bond or bonds or any of 
them (including the right, if it shall execute said 
bid or proposal bond, to decline to execute any or 
all other bonds herein applied for); Ninth, that 
the Company may fill up any blanks left, or cor- 
rect any errors in filling up any blanks, herein or 
in the said foregoing statements, and such inser- 
tions or corrections shall be prima facie correct; 
Tenth, that separate suits may be brought here- 
under as causes of action accrue, and the bringing 
of suit or the recovery of judgment upon any cause 
of action shall not prejudice or bar the bringing 
of other suits upon other causes of action, whether 
theretofore or thereafter arising; Eleventh, that 


12 Umted States Fidelity & Guaranty Co. 


nothing herein contained shall be considered or 
construed to waive, abridge, or diminish any right 
or remedy which the Company might have if this 
instrument were not executed; Twelfth, that each 
corporate undersigned, if any, warrants that it is 
financially interested in the execution of said bond 
and in the performance of the obligation which 
said bond is given to secure and that it is fully 
empowered to obligate itself hereby; Thirteenth, 
that this agreement shall be liberally construed so 
as to fully protect and indemnify the Company; 
Fourteenth, that the above agreements shall bind 
the undersigned and the heirs, personal represent- 
atives, successors and assigns thereof jointly and 
severally and shall inure to the benefit of any co- 
surety or reinsurer of the Company on said bond. 


Signed and sealed as of June 3, 1955. 


If corporation sign here. 
[Seal] ANDERSON CONSTRUCTION CO., 
INC., 
By Martin Anderson, President. 


If corporation sign here. 
[Seal] ISLANDS CONSTRUCTION CO., 
INC., 
By Vern J. Oja, Secretary. 


If corporation sign here. 
MONTIN-BENSON CORPORA- 
TION, 
By Wm. V. Montin, President. 
Attest: 
Karl K. Katz, Asst. Secretary. 


x ££ + & & 
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EXHIBIT “B’”’ 
(Copy) 
PERFORMANCE BOND 

Standard Form 25. Revised November 1950. Pre- 
seribed by General Services Administration Gen- 
eral Regulation No. 5. 

Date bond executed: 5-31-55. 

Principal: Islands Construction Company, Inc., 
a Washington Corporation, Anderson Construction 
Co., Inc., a Washington Corporation and Montin- 
Benson Corporation, a Delaware Corporation, as 
joint venturers of Seattle, Washington. 

Surety: United States Fidelity and Guaranty 
Company, a corporation organized and existing un- 
der the laws of the State of Maryland, having its 
principal office in Baltimore, Maryland. 

Penal Sum of Bond: Three Million, Eighty-five 
Thousand, One Hundred Seventy-eight Dollars and 
50/100ths ($3,085,178.50). 

Contract No.: DA 95-507-ENG-826. 

Date of Contract: 5-31-55. 

Know All Men by These Presents, That we, the 
Principal and Surety above named, are held and 
firmly bound unto the United States of America, 
hereinafter called the Government, in the penal 
sum of the amount stated above, for the payment 
of which sum well and truly to be made, we bind 
ourselves, our heirs, executors, administrators, and 
successors, jointly and severally, firmly by these 
presents. 

The Condition of This Obligation Is Such, that 
whereas the principal entered into a certain con- 
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tract with the Government, numbered and dated as 
shown above and hereto attached; 

Now Therefore, if the principal shall well and 
truly perform and fulfill all the undertakings, cov- 
enants, terms, conditions, and agreements of said 
contract during the original term of said contract 
and any extensions thereof that may be granted 
by the Government, with or without notice to the 
surety, and during the life of any guaranty re- 
quired under the contract, and shall also well and 
truly perform and fulfill all the undertakings, cov- 
enants, terms, conditions, and agreements of any 
and all duly authorized modifications of said con- 
tract that may hereafter be made, notice of which 
modifications to the surety being hereby waived, 
then, this obligation to be void; otherwise to re- 
main in full force and virtue. 

In Witness Whereof, the above-bounden parties 
have executed this instrument under their several 
seals on the date indicated above, the name and 
corporate seal of each corporate party being hereto 
affixed and these presents duly signed by its under- 
signed representative, pursuant to authority of its 
governing body. 

G8 G3 Ge Ge Gi 
Corporate Principal: 
ANDERSON CONSTRUCTION CO., 
INC.,, 
Central Bldg., Seattle, Wash., 
By Martin Anderson, 
President. 
Attest: Mary E. Galbraith, Asst. Secty. 
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Corporate Surety: 
UNITED STATES FIDELITY 
AND GUARANTY COMPANY, 
300 Central Bldg., Seattle, Wash., 
By J. C. Beeson, 
Attorney-in-Fact. 
Attest: C. Fox. 


The rate of premium on this bond is Various 
per thousand. 
Total amount of premium charged, $47,753.72. 


Certificate as to Corporate Principal 

I, Mary E. Galbraith, certify that I am the As- 
sistant Secretary of the corporation named as prin- 
cipal in the within bond; that Martin Anderson, 
who signed the said bond on behalf of the principal, 
was then President of said corporation; that I 
know his signature, and his signature thereto is 
genuine; and that said bond was duly signed, sealed, 
and attested for and in behalf of said corporation 
by authority of its governing body. 


Fe oe ee | OG 


EXHIBIT “oO” 
(Copy) PAYMENT BOND 


Standard Form 25A. Revised November 1950. Pre- 
scribed by General Services Administration General 
Regulation No. 5. 

Date bond executed: 5-31-55. 

Principal: Islands Construction Company, Ince., 
a Washington Corporation, Anderson Construction 
Co., Inc., a Washington Corporation and Montin- 
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Benson Corporation, a Delaware Corporation, as 
joint venturers of Seattle, Washington. 

Surety: United States Fidelity and Guaranty 
Company, a corporation organized and existing un- 
der the laws of the State of Maryland, having its 
principal office in Baltimore, Maryland. 

Penal Sum of Bond: Two Million Five Hundred 
Thousand Dollars and No/100 ($2,500,000.00). 

Contract No.: DA 95-507-ENG-826. 

Date of Contract: 5-31-55. 

Know All Men by These Presents, That we, the 
Principal and Surety above named, are held and 
firmly bound unto the United States of America, 
hereinafter called the Government, in the penal 
sum of the amount stated above, for the payment 
of which sum well and truly to be made, we bind 
ourselves, our heirs, executors, administrators, and 
successors, jointly and severally, firmly by these 
presents. 

The Condition of This Obligation Is Such, that 
whereas the principal entered into a certain con- 
tract with the Government, numbered and dated as 
shown above and hereto attached ; 

Now Therefore, if the principal shall promptly 
make payment to all persons supplying labor and 
material in the prosecution of the work provided 
for in said contract, and any and all duly author- 
ized modifications of said contract that may here- 
after be made, notice of which modifications to the 
surety being hereby waived, then this obligation to 
be void; otherwise to remain in full force and vir- 
tue. 
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In Witness Whereof, the above-bounden parties 
have executed this instrument under their several 
seals on the date indicated above, the name and cor- 
porate seal of each corporate party being hereto 
affixed and these presents duly signed by its under- 
signed representative, pursuant to authority of its 
governing body. 

Ge Ge Saw ae 
Corporate Principal: 
ANDERSON CONSTRUCTION CO., 
INC., 
Central Bldg., Seattle, Wash., 
By Martin Anderson, 
President. 
Attest: Mary E. Galbraith, Asst. Secty. 


Corporate Surety: 
UNITED STATES FIDELITY 
AND GUARANTY COMPANY, 
300 Central Bldg., Seattle, Wash., 
By J. C. Beeson, 
Attorney-in-F'act. 
Attest: C. Fox. 


The rate of premium on this bond is 
per thousand. 

Total amount of premium charged: Premium in- 
cluded in charge for Performance Bond. 


Certificate as to Corporate Principal 
I, Mary E. Galbraith, certify that I am the As- 
sistant Secretary of the corporation named as prin- 
cipal in the within bond; that Martin Anderson, 
who signed the said bond on behalf of the prin- 
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cipal, was then President of said corporation; that 
I know his signature, and his signature thereto is 
genuine; and that said bond was duly signed, sealed, 
and attested for and in behalf of said corporation 
by authority of its governing body. 


Ge esl ar Te Ss 


[Endorsed]: Filed February 21, 1956. 


[Title of District Court and Cause. ] 


ANSWER 
Answering plaintiff’s complaint, defendant says: 


fe 
Defendant admits Paragraphs I, II, ITI and IV 
of the complaint. 
Jake, 
Exeept as hereinafter expressly set forth, defend- 
ant admits the allegations of Paragraph V. 


ITT. 
Defendant admits Paragraphs VI and VII. 


Ie. 

Defendant admits that plaintiff has received 
amounts aggregating the sum of $23,876.86, as al- 
leged in Paragraph VIII, and denies the remainder 
of the said paragraph. 

V. 

Defendant denies Paragraph IX. 


Affirmative Defense 
hh 
Exhibit A, referred to in Paragraph V of the 
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complaint, was not complete at the time of signa- 
ture thereof by defendant and the others whose 
names appear as signatories to the instrument as 
pleaded, in that the amount of the premium was 
left blank, and the figures “47,753.72,’’ which now 
appear therein were inserted by a person or per- 
sons to the defendant unknown after the same was 
signed and in the possession of plaintiff. 


IT. 

The bonds (Exhibits B and C) were not delivered 
to defendant or its joint venturers, or to the obli- 
gees, on the date (5-31-55) inserted therein, but 
were delivered at a later date. The said bonds were 
dated back to correspond with the date of the con- 
tract referred to therein, which said contract was 
not actually executed until substantially later than 
the said date, and was dated back to the time of 
the notification to defendant and its joint venturers 
of the acceptance of their bid. 


III. 

At the time defendant and its joint venturers 
signed Exhibit A aforesaid, the agent of the plain- 
tiff requested said defendant and its joint venturers 
to sign the said application, with the amount of the 
bond premium left blank, upon the representation 
and understanding that plaintiff was about to re- 
duce its rates for executing such bonds as surety, 
and that a sum would be inserted in the said blank 
space appropriate to giving defendant and its joint 
venturers the benefit of such reduced rate. 
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IV. 

Said rates were shortly thereafter reduced. In 
accordance with the said reduced rates the correct 
total premium for the execution of the said bonds 
was and is the sum of $35,576.79. 


yy. 

On or about September 19, 1955, defendant and 
its joint venturers paid to plaintiff, through its 
agents, on account of the obligation for the pre- 
mium on the said bonds, the sum of $11,938.43, and 
on or about November 21, 1955, a like sum, or a 
total of $23,876.86. 

VI. 

On or about December 28, 1955, said defendant 
tendered to agents of the plaintiff two checks, in 
the amounts respectively of $2,805.73 and $8,894.20, 
or a total of $11,699.98, being the total amount of 
the balance of the premium owing to plaintiff from 
said defendant and its joint venturers on account 
of the obligation aforesaid. Said checks were drawn 
on banks in which the drawors had at the said 
time funds, so that the said checks would have been 
promptly paid in lawful money of the United States 
if presented for payment, but the said checks were 
returned to the joint venturers by agents of the 
plaintiff, with the assertion that the same were re- 
jected by plaintiff because, and solely because, they 
were tendered in full discharge of the obligation 
herein sued upon. 

VIl. 
At all times herein mentioned the joint venturers, 
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of whom this defendant is one, have been ready, 
willing and able to pay the amount which is justly 
owing to plaintiff. They have paid the sums afore- 
said and have made the tender aforesaid, which 
they have informed agents of the plaintiff that they 
were keeping good, and said joint venturers, on be- 
half of defendant, will deposit the sum of $11,699.93 
with the Clerk of the Court as soon as the Court 
will enter an order directing the Clerk to accept 
the same in keeping the aforesaid tender good. 


Wherefore, defendant prays that the plaintiff’s 
complaint be dismissed, and that the Court award 
to the defendant its costs and attorneys’ fees. 


WRIGHT, INNIS, SIMON & TODD, 
/s/ ARTHUR E. SIMON, 
Attorneys for Defendant. 


Acknowledgment of Receipt of Copy Attached. 
[Endorsed]: Filed July 12, 1956. 


[Title of District Court and Cause. ] 


STIPULATION AND ORDER REGARDING 
TENDER INTO COURT 


It is hereby stipulated by the parties to the above 
cause through their respective undersigned attor- 
neys that the said defandant may deposit with the 
Clerk of this Court, the sum of Eleven Thousand 
Six Hundred Ninety-nine Dollars and Ninety-three — 
Cents ($11,699.93) in connection with the tender 
referred to in the Answer of the said defendant 
and that the Court may enter this order directing 
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the Clerk to accept the check of the defendant in 
the said amount and to hold the proceeds thereof 
pursuant to the further order of the Court herein. 


Dated this 12th day of July, 1956. 


/s/ LANE SUMMERS, 
SUMMERS, BUCEY & HOWARD, 
Attorneys for Plaintiff. 


/s/ ARTHUR E. SIMON, 
WRIGHT, INNIS, SIMON & TODD, 
Attorneys for Defendant. 


It Is So Ordered. Dated this 12th day of July, 
1956. 
/s/ WILLIAM J. LINDBERG, 
United States District Judge. 


Presented by: 
/s/ PRISCILLA A. TOWNSEND, 


WRIGHT, INNIS, SIMON & TODD, 
Attorneys for Defendant. 


[Endorsed]: Filed July 12, 1956. 


[Title of District Court and Cause. ] 


PLAINTIFF’S MOTION FOR LEAVE TO 
AMEND ITS COMPLAINT 


The plaintiff, invoking F.R.C.P. Rule 15(a), 
hereby moves for order of court granting leave to 
amend its complaint largely by adding to and in- 
serting in the same allegations contained in Article 
VITI, as disclosed by its proposed Amended Com- 
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plaint, a copy of which is hereto attached as a part 
hereof. 


Dated this 16th day of August, 1956. 


SUMMERS, BUCEY & HOWARD, 
/s/ LANE SUMMERS, 
Attorneys for Plaintiff. 


[Title of District Court and Cause. | 


AMENDED COMPLAINT 
The plaintiff for its amended complaint against 
the defendant alleges that: 


J. 

The plaintiff United States Fidelity and Guar- 
anty Company at all times material was and now 
is a corporation created and continued as such by 
and under the laws of the state of Maryland, of 
which it is a citizen and resident. 


II. 

The defendant Anderson Construction Co., Inc. at 
all times material was and now is a corporation 
created and continued as such by and under the 
laws of the state of Washington, of which it is a 
citizen and resident, with its registered office in the 
City of Seattle. 

EL: 

The plaintiff at all times material was and now 
is duly qualified and fully authorized to engage in 
business as a surety within the state of Washing- 
ton, to which has heretofore been paid all pre- 
seribed fees. 
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As hereinafter disclosed, this is a civil action in 
which the matter in controversy between the plain- 
tiff and the defendant exceeds the sum of $3000, 
exclusive of interest and costs. 


V. 

The defendant and others signed and delivered 
to the plaintiff at Seattle, Washington, a written 
agreement dated June 3, 1955, applying for execu- 
tion by plaintiff, as surety, of certain bonds to the 
United States of America in connection with a 
certain construction contract known as ‘DA 95-507- 
ENG-826 Elmendorf & Ladd AFB’’, said written 
agreement containing the joint and several written 
promise of defendant and others to pay forthwith 
the premium for said bonds in the specified sum 
of $47,753.72, a copy of said written agreement 
marked Exhibit A being embodied herein as at- 
tached to plaintiff’s original complaint. 


VI. 

Pursuant to said written agreement, the plaintiff 
executed, on behalf of the defendant and other ap- 
plicants, in favor of United States of America, two 
bonds, dated May 31, 1955, viz: a performance bond 
(Government ‘‘Standard Form 25’’) in the sum of 
$3,085,178.50, and a payment bond (Government 
“Standard Form 25A’’) in the sum of $2,500,000, 
copies of which marked, respectively, Exhibit B 
and Exhibit C being embodied herein as attached 
to plaintiff’s original complaint. 
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VIL. 
Both said bonds having been accepted, they pres- 
ently continue to be effective undertakings of the 
plaintiff as surety thereon. 


VIII. 

1. The plaintiff, in so engaging in its said busi- 
ness as a surety, at all times material was and now 
is subject to the Insurance Code of the State of 
Washington (Washington Session Laws 1947, Chap- 
ter 79) as amended, in consequence of provisions 
contained in §.01.04 and $.11.08(4) thereof. 


2. Pursuant to the requirements of such Insur- 
ance Code (§.19.04 and §.19.05) the plaintiff caused 
to be filed in the office of the Insurance Commis- 
sioner of the State of Washington its certain rates 
as applicable to the premium on said bonds, which 
same having been accepted and approved by said 
Insurance Commissioner (§.19.06) became effective 
and binding as of the 30th day of April, 1951, and 
subsequently continued effective and binding until 
after the 20th day of July, 1955. 


3. Said rates were applicable to the premium on 
said bonds and were effective and binding as to 
both the plaintiff and the defendant where and 
when the defendant became obligated upon said 
written agreement dated June 3, 1955 (Exhibit A, 
attached to the plaintiff’s original complaint) and 
also where and when the plaintiff became obligated 
as surety upon said two bonds dated May 31, 1955, 
executed in favor of the United States of America 
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(Exhibit B and Exhibit C, attached to the plain- 
tiff’s original complaint). 


4, The premium for said bonds in said sum of 
$47,753.72, which the defendant promised to pay 
according to said written agreement, was rightly 
computed upon and correctly calculated at said pre- 
mium rates then so effective and binding. 


5. Said Insurance Code at all times material did 
and now does contain prohibitions as follows: 


‘“Rebates: 1. Except to the extent provided for 
in an applicable filing with the Commissioner then 
in effect, no insurer, general agent, agent, broker, 
or solicitor shall, as an inducement to insurance, or 
after insurance has been effected, directly or indi- 
rectly, offer, promise, allow, give, set off, or pay to 
the insured or to any employee of the insured, any 
rebate, discount, abatement, or reduction of pre- 
mium or any part thereof named in any insurance 
contract, or any commission thereon, or earnings, 
profits, dividends, or other benefit, or any other 
valuable consideration or inducement whatsoever 
which is not expressly provided for in the policy.”’ 
(Section .30.14.) 


“Receiving Rebate: 1. No insured person shall 
receive or accept, directly or indirectly, any re- 
bate of premium or part thereof, or any favor, 
advantage, share in dividends, or other benefits, or 
any valuable consideration or inducement not speci- 
fied or provided for in the policy, or any commis- 
sion on any insurance policy to which he is not law- 
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fully entitled as a licensed agent, broker, or solici- 
tox S & "Section .30.17.) 


6. The premium for said bonds in said sum of 
$47,753.72 was and is the only amount of premium 
legally chargeable by the plaintiff and legally pay- 
able by the defendant. 


IX. 

While payments upon said premium have been 
made to and received by the plaintiff in amounts 
aggregating the sum of $23,876.86, the balance of 
said premium remains unpaid in the like sum of 
$23,876.86, which is long overdue. 


. 

Despite demand having been heretofore made, 
the defendant has failed and refused to make pay- 
ment of said delinquent balance, for which it indi- 
vidually is legally obligated. 


Wherefore, the plaintiff prays for judgment 
against the defendant in the sum of $23,876.86 
plus interest at the legal rate of six per cent per 
annum from the date of said bonds until the date 
of payment, with costs and disbursements to be 
taxed. 

SUMMERS, BUCEY & HOWARD, 
LANE SUMMERS, 


Attorneys for Plaintiff. 
Acknowledgment of Service Attached. 
[Endorsed]: Filed August 17, 1956. 
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PLAINTIFE’S REPLY 


The plaintiff, pursuant to previous order of 
court, for its reply to the ‘‘Affirmative Defense’’ 
in the Defendant’s answer, admits, denies and al- 
leges that: 

i 

The plaintiff denies the averments in Para- 

eraph I. 
ia? 

The plaintiff 1s without knowledge or informa- 
tion sufficient to form a belief as to the truth of 
the averments in Paragraph II, except only as 
hereafter expressly admitted: 

The plaintiff admits said bonds (Exhibit ‘‘B”’ 
and Exhibit ‘‘C”) were not delivered to the defend- 
ants or its joint venturers or the obligee on the 
31st day of May 1955. However, the plaintiff al- 
leges said bonds were delivered to and received by 
the obligee before or on the 17th day of June 1955, 
after earlier execution thereof both by the defend- 
ant, as principal, and by the plaintiff, as surety. 


JUUE 
The plaintiff denies the averments in paragraph 
TIT. 
aN. 
The plaintiff denies the averments in Paragraph 
IV except only as hereafter expressly admitted: 
The plaintiff admits its rates of premium for 
bonds within the same classification as those in- 
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volved were reduced on the 20th of July 1955, such 
reduced rates to become operative only after that 
date. 

yy. 

The plaintiff admits the averments of Para- 
graph V. 

VI. 

The plaintiff is without knowledge or informa- 
tion sufficient to form a belief as to the truth of 
the averments in Paragraph VI except only as 
hereafter expressly denied or expressly admitted: 

The plaintiff admits tender to it by the defend- 
ant of two checks—one being for $2,805.73 and one 
being for $8,894.20—amounting to $11,699.93. 

The plaintiff denies the sum of $11,699.93 as be- 
ing the total amount of the balance of premium 
owing to it by the defendant. 

The plaintiff denies said checks were rejected 
by it and returned to the defendant solely because 
they were so tendered in full discharge of the de- 
fendant’s obligation. But the plaintiff admits said 
checks were rejected by it and returned to the 
defendant because they were so tendered in full 
discharge of the defendant’s obligation and also be- 
cause they were calculated upon the basis of rates 
of premium not applicable to said written agree- 
ment (Exhibit ‘‘A’) and not applicable to said 
bonds (Exhibit “B” and “C’’). 


VII. 
The plaintiff denies the averments of Paragraph 
VII except only as hereafter expressly admitted: 
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The plaintiff admits the defendant was prepared 
to keep good its tender of $11,699.93, which amount 
was deposited for that purpose with the Clerk of 
the above entitled court on the 12th of July, 1956. 


VIII. 

The plaintiff, in engaging in its said business as 
a surety, in accepting said written agreement from 
the defendant (Exhibit A”) and in executing said 
bonds (Exhibit “B”’ and Exhibit ‘‘C’’) at all times 
material was and is subject to the Insurance Code 
of the State of Washington (Washington Session 
Laws 1947, Chapter 79) as amended, in consequence 
of provisions contained in §.01.04 and §.11.08 (4) 
thereof. 

IDS 

Pursuant to the requirements of such Insurance 
Mode ($.19.04 and §.19.05) the plaintiff caused to 
be filed through a licensed rating organization in 
the office of the Insurance Commissioner of the 
State of Washington its certain rates as applicable 
to the premium on said bonds, which same having 
been accepted and approved by said Insurance 
Commissioner ($.19.06) became effective and bind- 
ing as of the 30th day of April, 1951, and subse- 
quently continued effective and binding until after 
the 20th day of July, 1955. 


Le 
Said rates were applicable to the premium on 
said bonds and were effective and binding as to 
both the plaintiff and the defendant when the de- 
fendant became obligated upon said written agree- 
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ment dated June 3, 1955 (Exhibit ‘‘A’’), and when 
the plaintiff became obligated as surety upon said 
two bonds dated May 31, 1955, executed in favor 
of the United States of America (Exhibit “B” and 
Exhibit ‘‘C’’), and also when the United States of 
America, after receiving and accepting the defend- 
ant’s construction contract known as ‘‘DA-95-507- 
ENG-826 Elmendorf & Ladd A F B”’ with said 
bonds, authorized and directed the defendant to 
proceed with work thereunder on the 17th of June 
1955. 
XI. 

The premium for said bonds in said sum of 
$47,753.72, which the defendant promised to pay 
according to said written agreement, was rightly 
computed upon and correctly calculated at said 
premium rates then so effective and binding. 


XII. 

Said Insurance Code at all times material did 
and does contain mandates and prohibitions as fol- 
lows: 

‘*1, Every insurer shall, before using, file with 
the Commissioner every manual of classifications, 
manual of rules and rates, and every rating plan 
as to surety insurances, and every rating schedule, 
minimum rate, class rate, and rating rule as to 
other insurances, and every modification of any of 
the foregoing which it proposes.’’ 

‘$3. Where a filing is required no insurer shall 
make or issue an insurance contract or policy ex- 
cept in accordance with its filing then in effect, 
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except as 1s provided by section .10.09.’’ (Section 
19.04.) 

“1. If so authorized by an insurer, the Commis- 
sioner shall accept, in lieu of filings by the insurer, 
filings on its behalf made by a rating organization 
then licensed as provided in this article.’’? (Section 
SNS") 

“1, Every subscriber to a rating organization 
shall adhere to the filings made on its behalf by 
such organization, and shall not deviate therefrom 
except as provided in this section.’’ (Section .19.28.) 

“Rebates: 1. Except to the extent provided for 
in an applicable filing with the Commissioner then 
in effect, no insurer, general agent, agent, broker, 
or solicitor shall, as an inducement to insurance, 
or after insurance has been effected, directly or 
indirectly, offer, promise, allow, give, set off, or 
pay to the insured or to any employee of the in- 
sured, any rebate, discount, abatement, or reduc- 
tion of premium or any part thereof named in 
any insurance contract, or any commission thereon, 
or earnings, profits, dividends, or other benefit, or 
any other valuable consideration or inducement 
whatsoever which is not expressly provided for in 
the policy.’’ (Section .30.14.) 

‘Receiving Rebate: 1. No insured person shall 
receive or accept, directly or indirectly, any rebate 
of premium or part thereof, or any favor, advan- 
tage, share in dividends, or other benefits, or any 
valuable consideration or inducement not specified 
or provided for in the policy, or any commission 
on any insurance policy to which he is not lawfully 
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entitled as a licensed agent, broker, or solicitor. 
%. © ye (Bechion 30.17.) 


XITTI. 

The premium for said bonds in said sum of 
$47,753.72 was and is the only amount of premium 
legally chargeable by the plaintiff and legally pay- 
able by the defendant. 


Wherefore, the plaintiff having fully rephed 
prays for judgment against the defendant as sought 
by its complaint. 

SUMMERS, BUCEY & HOWARD, 
/s/ LANE SUMMERS, 
Attorneys for Plaintiff. 


Acknowledgment of Service Attached. 
[Endorsed]: Filed September 21, 1956. 


[Title of District Court and Cause. | 


PLAINTIFF’S REQUEST FOR ADMISSIONS 
BY DEFENDANT 


The plaintiff, invoking FRCP Rule 36, requests 
the defendant to make, within twelve (12) days 
after service hereof, for the purpose of this action 
only and subject to all pertinent objections to ad- 
missibility which may be interposed at the trial, 
admissions as to the genuineness of documents and 
the truth of statements, as follows: 

1. That the document (of which copy marked 
“Exhibit 1” is attached hereto, being the plaintiff’s 
premium rates as filed with the Insurance Commis- 
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sioner of the State of Washington for effect after 
the 30th of April, 1951, in respect to bonds within 
the classification of the bonds involved in the above 
entitled action (Exhibit ‘‘B” and Exhibit “C’’), is 
genuine. 


2. That the document (of which copy marked 
“Exhibit 2’’ is attached hereto) being the plaintiff’s 
premium rates as filed with the Insurance Commis- 
sioner of the State of Washington for effect after 
the 20th day of July, 1955, in respect to bonds 
within the classification of the bonds involved in 
the above entitled action (Exhibit ‘‘B’’ and Exhibit 
‘*C’’), is genuine. 


3. That the plaintiff’s said premium rates as 
specified by ‘‘Exhibit 1’’ continued to be effective 
until superseded by the plaintiff’s said premium 
rates as specified by “Exhibit 2”. 


4, That the amount of premium, according to 
the plaintiff’s claim in the sum of $47,753.72 was 
calculated by applying the rates as specified in 
“Exhibit 1’’. 


Do. That the amount of premium, according to 
the defendant’s contention, in the sum of $35,576.79, 
was calculated by applying the rates as specified 
md Tepsdanlariy ees 

6. That the defendant’s written agreement with 
the plaintiff (Exhibit ‘‘A’’) was in all respects com- 
plete before the 17th of June 1955. 


7. That said bonds (Exhibit “B’’ and Exhibit 
“C’’) were fully executed both by the defendant, 
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as principal, and by the plaintiff, as surety, before 
the 17th of June, 1955. 

8. That said bonds (Exhibit ‘‘B” and Exhibit 
‘‘C”) were delivered by or for the defendant and 
received by or for the obligee, the United States 
of America, before or on the 17th of June, 1955. 


9. That said bonds (Exhibit ‘‘B’’ and Exhibit 
‘“C’’) were accepted in behalf of the United States 
of America as obligee before or on the 17th of 
June, 1955. 


10. That notification to the joint venturers, in- 
cluding the defendant, to proceed with performance 
under their construction contract, identified as 
‘*DA-95-507-ENG-826 Elmendorf & Ladd A F B’, 
was issued by or for the United States of America 
on the 17th of June, 1955. 


11. That said bonds (Exhibit “B” and Exhibit 
“C’’) became binding obligations of the defendant 
as principal and of the plaintiff as surety not later 
than the 17th of June, 1955. 


12. That the bid submitted by or for the joint 
venturers, including the defendant, to induce said 
construction contract, identified as ‘‘DA - 95 - 507 - 
ENG-826 Elmendorf & Ladd A F B’’, was caleu- 
lated in part upon consideration of premium for 
bonds required thereby, at premium rates as speci- 
fied in “Exhibit 1’’. 


13. That the bid submitted by or for the joint 
venturers, including the defendant, to induce said 
construction contract, identified as “DA - 95 - 507 - 
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ENG-826 Elmendorf & Ladd A F B”, was calcu- 
lated in part upon consideration of premium for 
bonds required thereby, in the sum of $47,753.72 
or thereabouts, and not in the sum of $35,576.79, 
or thereabouts. 


Dated this 21st day of September 1956. 


SUMMERS, BUCEY & HOWARD, 
/s/ LANE SUMMERS, 


Attorneys for Plaintiff. 


EXHIBIT No. 1 

Revision of April 30, 1951 

CONTRACT BONDS 
Where Contract Price is $2,500,000 or more. 


Basic Rate Table 


Stipulated time for completion not over 24 months or 744. cal- 
endar days: (For the first 14 days, exceeding 24 months, there 
is no percentage increase). 


Rate per M 
Contract Price for the full term 
Finsta22500:.000 sgeereceeeensectts.. oe. 2 ee. $8.00 
gife> ee S10) 0) (C0 Ree arc Occ CST 
Next 2esQOMOC On. eee. eee ee coteres -.c ome oe 13a 
Over 7500000 222. 2 ae. 2 6.67 


Supplemental Rate Table 


Stipulated time for completion—25 months or 745 calendar 
days to 60 months or 1840 calendar days: 


Compute term premium at rates given in Basic Rate Table 
above. To this computation add the percentage in the Supple- 
mental Rate Table below for the total number of days in the 
stipulated time for completion. 
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Calendar Days Add Calendar Days Add Calendar Days Add 
toComplete % to Complete % toComplete % 
745 te "75a. “T Piso ter !, 40_..20 1,491 to 1,494....32 
776 to 803.... 2 1,141 to 1,168....21 1,495 to 1,498....33 
834 to 934... 3 1.169 to 1,199._...22 1,499 to 1,502....34 
S358 .86de. 5 1,200 to 1,229....22 1,503 to 1,505....35 
865 to 895.... 6 1,230 to 1,260....23 1,506 to 1,534....36 
S96Mo 925m. 7 1,261 to 1,290....24 1,535 to 1,565....36 
926 to 956.... 8 ¥,291 to 1,321:...24 1,566 to 1,595....37 
957 to 987....10 b322eto@l.362....25 1,596 to 1,626....37 
988 to 1,017....11 B55 towl,382....26 1,627 to 1,656....37 

TOUS to: 1/043....12 1,383 to 1,413....26 1,657 to 1,687....38 

1,049 to 1,078....13 1,414 to 1,443....26 1,688 to 1,718 38 

1,079 to 1,109....15 1,444 to 1,474....27 1,719 to 1,748....39 

1,110 to 1,116....16 1,475 to 1,478....28 1,749 to 1,779....39 

Wahl 7 te) 191220417 1,479 to 1,482....29 1,780 to 1,809....39 

1,123 to 1,128....18 1,483 to 1,486....30 1,810 to 1,840....40 

1,129 to 1,134....19 1,487 to 1,490....31 


Example: 
Contract price, $10,000,000; Stipulated time for completion, 
1,505 calender days. 


Feet Pe meOOUUOR@ $3 700........-.-.--2---.--c-ncne-ceeseensszeneccae $20,000.00 
I sig MO, ae) le (5 A ree 19,175.00 
De) NVA UCL) GDI (5, 18,325.00 
De SOUT O  GOT...........-c.0ce0c--s-neeecensesarenntsnacauen 16,675.00 
$10,000,000 $74,175.00 
Gauss ouior Perm, (1,505 days).......-...-.-.:.cssssaees--- 20,901.25 
MMI PEM ..........-2..-.00ccccesnseecconccensenpenennnuna-ckiuienoeed $100,136.25 


EXHIBIT No. 2 


*New Page, July 20, 1955 
(Temporary Page C-9) 


CONTRACT BONDS 


Class B Contracts 
Manual page C-9 is hereby amended by deleting Sections 1 and 
2 and substituting the following: 
1. (a) For Performance or Performance Plus Payment 


Bond(s) : 
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Basic Rate Table 
Where stipulated time for completion is not over 24 months or 
731 calendar days: 


Contract Price Rate Per M 
oe Ce $10.00 
ee a 6.50 
Nese ZSURU00...... a ae... Mee... 525 
Next 2500000) ae 8 oe &................ 2. 5.00 
Gxer 7, 500K000:.....2 le s............... 2... . 270 


Minimum—$10.00. 
Maximum—$50.00 per M on the aggregate penalty of 
Performance and Payment Bonds. 


Supplemental Rate Table 

Where stipulated time for completion is over 24 months or 731 
calendar days: 

Compute basic premium at above rates and increase this com- 
putation by 1% per month for each month over 24 months 
(disregarding a fraction of a month). 

* % % & * * 
Examples: 

(1) Contract price, $2,500,000; Stipulated time for completion 

3014 months. 


Firstae 100,000 @ $0 .00.2.....:oe oes. ee $ 1,000.00 
Nera 2-000 Gs Gece re Mee 15,600.00 
$2,500,000 $16,600.00 
dd 6G, for term (30 moriths) .....................9egee. 996.00 
PGE TEM cceccedeesevsvelsscee soc indo cceeesec  e $17,596.00 


(2) Contract Price, $10,000,000; Stipulated time for comple- 
tion 4 years (48 months). 


Finstae LOOQOOR@ G5) OOO ee apt een $ 1,000.00 
Next 2400000 @> G50... ee 15,600.00 
Next “2,500;000 @) ©5385. se... ge. enc 13,125.00 
Next 2,500}000 @ “5:00 eee ee ee J. 12,500.00 
AN eo es (0010) (010) 04 | 70 eee ate 11,750.00 

$10,000,000 $53,975.00 
Add 24% for term (48 months) ....W.0.....2....c1.eceeeees 12,954.00 

Téfm, Pre eeeee..... ae eee oe. $66,929.00 


(b) For Payment Bonds only—apply rates p. C-30. 
[Endorsed]: Filed September 21, 1956. 
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[Title of District Court and Cause. | 


REQUEST FOR ADMISSIONS 


Defendant, Anderson Construction Co., Ine., re- 
quests plaintiff, United States Fidelity and Guar- 
anty Company, within twelve days after service of 
this Request, to make the following admissions for 
the purpose of this action only, and subject to the 
pertinent objections to admissibility which may be 
interposed at the trial. 


That each of the following statements is true: 


1. That the representative of plaintiff who con- 
ducted the negotiations with defendant resulting in 
the signing by defendant of Exhibit A attached to 
plaintiff’s complaint was Jack Beeson. 

2. That at the time of the delivery by defendant 
of said Exhibit A to Jack Beeson, the amount of 
the premiums was an unfilled blank. 

3. That at the said time, plaintiff had been con- 
sidering a reduction of its bond premium rates for 
bonds such as Exhibits B and C, attached to the 
complaint. 

4. That at the said time, plaintiff had deter- 
mined to reduce such rates. 

do. That at the said time, the rates at which such 
bonds would have been written by certain qualified 
competing companies (non-Board companies) were 
substantially lower than plaintiff’s rates. 

6. That the reductions which plaintiff then con- 
templated were calculated to make plaintiff’s rates 
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more nearly competitive with the rates charged by 
said non-Board companies. 

7. That the said Jack Beeson was advised of the 
said contemplated reduction in plaintiff’s rates. 

8. That the contemplated reductions were ac- 
tually made. 

9. That schedules sctting forth the same were 
filed with the Insurance Commissioner of the State 
of Washington before July 20, 1955. 

10. That the reduction in rates as applied to the 
premiums on Exhibits B and C attached to plain- 
tiff’s complaint amounted to $12,176.93. 

11. That this reduction was in excess of 25% of 
the premium now claimed by plaintiff. 


12. That there was no substantial reduction in 
the cost of plaintiff’s operations between June 17, 
1955 and July 20, 1955. 

13. That the rate claimed by plaintiff to have 
been in force in June, 1955, was unreasonable and 
excessive by at least 25%. 


14. That plaintiff’s rates for executing Exhibits 
B and C as surety were based upon an allowable 
period up to 24 months for the completion of the 
contract of which performance was guaranteed. 

15. That for more than 22 of those 24 months, 
the reduced rates which defendant claims should 
apply were in effect. 

16. That in the State of Washington where the 
rates charged by insurance companies have been 
reduced during the term of existing policies such 
as fire insurance, it has been customary for the 


vs. Anderson Construction Co., Inc. 41 


companies to refund a pro-rated share of the pre- 
mium in accordance with such reduction. 

17. That Jack Beeson agreed to fill in the blanks 
on Exhibit A with a total premium calculated at 
the new rates. 

18. That the correct amount of the premium on 
said Exhibits B and C, if caleulated at the new 
rates, would be $35,576.79. 

19. That of the said sum of $35,576.79, defend- 
ant and its co-venturers caused to be paid to plain- 
tiff before the institution of this action, the sum 
of $23,876.86, and tendered to plaintiff an addi- 
tional sum of $11,699.93 and kept the said tender 
good by deposit of said amount with the Clerk of 
this Court. 

WRIGHT, INNIS, SIMON & TODD, 
/s/ ARTHUR E. SIMON, 
Attorneys for Defendant. 


Acknowledgment of Service Attached. 
[Endorsed]: Filed September 26, 1956. 


[Title of District Court and Cause. ] 


RESPONSE TO REQUEST FOR 
ADMISSIONS 


State of Washington 
County of King—ss. 


Martin Anderson, President of Anderson Con- 
struction Co., Inc., defendant above named, for and 
on behalf of the said defendant makes the follow- 
ing admissions and denials in response to the Re- 
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quest for Admissions served upon counsel for said 
defendant on September 21, 1956 on behalf of 
United States Fidelity and Guaranty Company, 
plaintiff above named. 

Request No. 1—Defendant cannot truthfully ad- 
mit or deny statement No. 1, for the reason that 
until the service of plaintiff’s request herein affiant 
had never seen a copy of Exhibit No. 1 therein 
referred to, and has never had any information as 
to the filing thereof with the Insurance Commis- 
sioner of the State of Washington. 

Request No. 2—For the same reasons heretofore 
given with respect to Request No. 1 affiant cannot 
truthfully admit or deny the truth of the matters 
and things referred to in Request No. 2. 

Request No. 83—For the reasons heretofore given 
with respect to Request No. 1 affiant cannot truth- 
fully admit or deny statement No. 3. 

Request No. 4—Defendant admits that a calcula- 
tion of the bond premium for a contract in the 
amount referred to in Exhibits B and C attached 
to plaintiff’s complaint, at the rates set forth in 
Exhibit No. 1 attached to plaintiff’s Request for 
Admissions would amount to approximately $47,- 
793.72. 


Request No. 5 — Defendant admits that the 
amount of premium therein referred to was cal- 
culated by applying rates like those referred to in 
Exhibit 2 attached to plaintiff’s Request for Ad- 
missions. 


Request No. 6—Defendant cannot truthfully ad- 
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mit or deny statement No. 6, for the reason that 
Exhibit A was incomplete at the time the same was 
delivered by defendant to J. C. Beeson, plaintiff’s 
agent, representative and attorney in fact, in that 
the amount of the premium was left blank, and 
affiant does not know when or by whom the said 
blanks were filled and affiant was never furnished 
with a completed copy of the said Exhibit A. 

Request No. 7—In response to Request No. 7, 
defendant admits that the bonds referred to were 
executed by defendant as principal and by plaintiff 
as surety before the 17th day of June, 1955, but 
defendant cannot truthfully admit or deny whether 
all blanks in the said bonds had been filled prior to 
said date, or whether the same were in fact ever 
filled, for the reason, among other things, that no 
completed copy of the said bonds was ever made 
available to defendant or its joint-venturers. 

Request No. 8 — Defendant admits the matter 
stated therein. 

Request No. 9 — Defendant admits the matter 
stated therein. 

Request No. 10—Defendant believes that the mat- 
ters stated in Request No. 10 are correct, because 
defendant’s joint-venturers received a telegram to 
proceed with performance on June 20, 1955. 

Request No. 11—Defendant admits the matters 
stated therein. 

Request No. 12—Defendant denies the matters 
stated therein and states that relying upon the 
promised reduction in rates the bid ultimately sub- 
mitted by defendant and its joint-venturers was re- 
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duced to pass the benefit of such reduction to the 
Government. 

Request No. 13—Defendant denies the matter set 
forth in this request, for the reasons heretofore get 
forth in the immediately foregoing answer. 


/s/ MARTIN ANDERSON, 
Subscribed and sworn to before me, this 25th day 
of September, 1956. 


[Seal] /3/ C. M. DWYER, 
Notary Public in and for the State of Washington, 
residing at Seattle. 


Acknowledgment of Service Attached. 


[Endorsed]: Filed September 26, 1956. 


[Title of District Court and Cause. ] 


PLAINTIFF’S MOTION FOR ORDER RELA- 
TIVE TO DEFENDANT’S RESPONSE TO 
REQUEST FOR ADMISSIONS 


Plaintiff moves in the alternative for order of 
court either striking the responses of defendant to 
certain requests of plaintiff for admissions under 
FRCP Rule 36 or requiring direct responses thereto 
making definite admissions or denials, such requests 
of plaintiff and such responses of defendant being 
as follows: 

Plaintiff’s request No. 1: That the document (of 
which copy marked ‘‘Exhibit 1’’ is attached hereto) 
being the plaintiff’s premium rates as filed with the 
Insurance Commissioner of the State of Washing- 
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ton for effect after the 30th of April, 1951, in re- 
spect to bonds within the classification of the bonds 
involved in the above entitled action (Exhibit ‘‘B’’ 
and Exhibit ‘‘C’’) is genuine. 


Defendant’s response No. 1: Defendant cannot 
truthfully admit or deny statement No. 1, for the 
reason that until the service of plaintiff’s request 
herein affiant had never seen a copy of Exhibit No. 
1 therein referred to, and has never had any infor- 
mation as to the filing thereof with the Insurance 
Commissioner of the State of Washington. 


This response is evasive and non-committal. The 
information wpon which to base a definite admission 
or denial is specifically available to the defendant 
as a matter of public record in the office of the In- 
surance Commissioner of the State of Washington. 


Plaintiff’s request No. 2: That the document (of 
which copy marked “Exhibit 2’’ is attached hereto) 
being the plaintiff’s premium rates as filed with the 
Insurance Commissioner of the State of Washing- 
ton for effect after the 20th of July, 1955, in respect 
to bonds within the classification of the bonds in- 
volved in the above entitled action (Exhibit “B” 
and Exhibit ‘‘C”), is genuine. 

Defendant’s response No. 2: For the same rea- 
sons heretofore given with respect to Request No. 1 
affiant cannot truthfully admit or deny the truth of 
the matters and things referred to in Request No. 2. 

This response is evasive and non-committal. The 
information upon which to base a definite admission 
or denial is specifically available to the defendant 
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as a matter of public record in the office of the In- 
surance Commissioner of the State of Washington. 


Plaintiff’s request No. 3: That the plaintift’s 
said premium rates as specified by ‘‘Exhibit 1”’ 
continued to be effective until superseded by the 


plaintiff’s said premium rates as specified by “Hx- 
hibit 2”’. 


Defendant’s response No. 3: For the reasons 
heretofore given with respect to Request No. 1 affi- 
ant cannot truthfully admit or deny statement 
No. 3. 


This response is evasive and non-committal. The 
information upon which to base a definite admission 
or denial is specifically available to the defendant 
as a matter of public record in the office of the In- 
surance Commissioner of the State of Washington. 


Plaintiff’s request No. 7: That said bonds (Ex- 
hibit “B” and Exhibit ‘“‘C’’) were fully executed 
both by the defendant, as principal, and by the 
plaintiff, as surety, before the 17th of June, 1955. 


Defendant’s response No. 7: In response to Re- 
quest No. 7, defendant admits that the bonds re- 
ferred to were executed by defendant as principal 
and by plaintiff as surety before the 17th day of 
June, 1955, but defendant cannot truthfully admit 
or deny whether all blanks in the said bonds had 
been filled prior to said date, or whether the same 
were in fact ever filled, for the reason, among other 
things, that no completed copy of the said bonds 
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was ever made available to defendant or its joint- 
venturers. 

This response is evasive and non-committal. The 
recital of fact in plaintiff’s request for admission 
relates not to copies but to originals of bonds (Eix- 
hibit ‘“B” and Exhibit ‘‘C’’) which defendant pos- 
sessed and which defendant executed according to 
its own admission. The information upon which to 
base definite admission or denial was available to 
defendant when it possessed and executed said 
bonds and is available to defendant by enquiring of 
the obligee on the bonds, the United States of 
America. 


Dated this 2nd day of October 1956. 


SUMMERS, BUCEY & HOWARD, 
/s/ LANK SUMMERS, 
Attorneys for Plaintiff. 


Acknowledgment of Service Attached. 
[Endorsed]: Filed Oct. 3, 1956. 


[Title of District Court and Cause. | 


RESPONSE TO REQUEST FOR ADMISSIONS 


The Plaintiff, through Lane Summers, one of its 
attorneys of record, makes Response to Request for 
Admission served in behalf of the Defendant on the 
26th of September, 1956, as follows: 

Response to Request No. 14: 

Yes, as expressly provided by written agreement 
signed by the Defendant (Exhibit ‘‘A”). 
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Response to Request No. 19: 
Yes. 


Dated this 8th day of October, 1956. 


UNITED STATES FIDELITY 
AND GUARANTY COMPANY, 
Plaintiff, 
/s/ By LANE SUMMERS, 
One of Its Attorneys. 


Acknowledgment of Service Attached. 
[Endorsed]: Filed Oct. 8, 1956. 


[Title of District Court and Cause. | 


PLAINTIFE’S OBJECTIONS TO DEFEND- 
ANT’S REQUESTS FOR ADMISSIONS 


Invoking FRCP Rule 36 (a), the plaintiff hereby 
makes separate objection to each request made by 
the defendant for admission (except only Request 
No. 14 and Request No. 19), the objection being 
upon the ground that each such request is irrel- 
evant. 

The plaintiff hereby makes further separate ob- 
jection to Request No. 5 upon the grounds that the 
same is vague and indefinite, and that the plaintiff 
should not be required to conduct independent en- 
quiries among competing surety companies for in- 
formation probably more readily available to the 
defendant than to the plaintiff. 

The plaintiff hereby makes further separate ob- 
jection to Request No. 11 upon the ground that the 
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same is frivolous calling for a mere percentage ¢al- 
culation of figures already known to the defendant. 

The plaintiff hereby makes further separate ob- 
jection to Request No. 13 upon the grounds that the 
same is frivolous and argumentative, and that the 
plaintiff’s premium rate in force in June 1955 
eould not be ‘‘unreasonable and excessive’’ since the 
same was the legal effective rate as filed and ap- 
proved by the Insurance Commissioner—therefore, 
the only rate that the plaintiff could lawfully charge 
and the defendant could lawfully pay. 

The plaintiff hereby makes further separate ob- 
jection to Request No. 15 upon the ground that the 
same is frivolous calling for a simple mathematical 
calculation. 


Dated this 8th day of October, 1956. 


SUMMERS, BUCEY & HOWARD, 
/s/ LANE SUMMERS, 
Attorneys for Plaintiff. 


Acknowledgment of Service Attached. 
[Endorsed]: Filed Oct. 8, 1956. 


[Title of District Court and Cause.] 


ORDER ON PLAINTIFF’S OBJECTIONS TO 
DEFENDANT’S REQUEST FOR ADMIS- 
SIONS 


This matter having come on duly and regularly 
for hearing on October 15, 1956, before the Honor- 
able John C. Bowen, one of the Judges of this 
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Court, upon plaintiff’s objections to defendant’s 
Request for Admissions herein; the plaintiff being 
represented by Richard W. Buchanan, of Summers, 
Bucey & Howard, and the defendant being repre- 
sented by Arthur E. Simon, of Wright, Innis, 
Simon & Todd; and the Court having heard the 
argument of counsel and being in all chines advised, 
it is by the Court 


Ordered: 


1. That plaintiff’s objections to defendant’s Re- 
quest for Admissions be and the same are hereby 
overruled, save and except the objections of the 
plaintiff to Request No. 5 and Request No. 11. As 
to the said numbered Requests the objection of 
plaintiff is sustained. 


2. ‘That the time within which plaintiff may re- 
spond to the defendant’s Request for Admissions to 
which objection has not been sustained is hereby 
extended to ten days from the date hereof. 


3. That by this ruling the Court has not indi- 
cated any final determination concerning the valid- 
ity of the agreement referred to in the Affirmative 
Defense set forth in the Answer of the defendant 
herein, and the right is preserved to the parties to 
present the said issue in any proper manner here- 
after. 

Done in Open Court this 16th day of October, 
1956. 

/s/ JOHN C. BOWEN, 
United States District Judge. 
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Presented by: 
/s/ PRISCILLA A. TOWNSEND, 
Of Counsel for Defendant. 
No objection as to form, and notice of presenta- 
tion waived. 
/s/ LANE SUMMERS, 
Of Counsel for Plaintiff. 
[Endorsed]: Filed Oct. 16, 1956. 


[Title of District Court and Cause. | 


PLAINTIFF’S RESPONSES TO DEFEND- 
ANT’S REQUESTS FOR ADMISSIONS 


State of Washington, 
County of King—-ss. 

Jack Beeson, in behalf of the United States Fi- 
delity and Guaranty Company, as plaintiff, makes 
responses to the Defendant’s Requests for Admis- 
sions, as follows: 

Request No. 1: Yes. 

Request No. 2: No. The amount of the premium 
in the sum of $47,753.72 was filled in the blank on 
the original of Exhibit ‘‘A’’ signed by the defendant. 

Request No. 17: No. 

/s/ J. C. BEESON. 

Subseribed and sworn to before me this 17th day 
of October, 1956. 

[Seal] /s/ LANE SUMMERS, 

Notary Publie in and for the State of Washington, 
residing at Seattle. 

Acknowledgment of Service Attached. 

[Endorsed]: Filed Oct. 24, 1956. 
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PLAINTIFF’S RESPONSES TO DEFEND- 
ANT’S REQUESTS FOR ADMISSIONS 


State of Maryland, 
City of Baltimore—ss. 


J. Harry Cross, being Vice-President and Gen- 
eral Counsel of the United States Fidelity and 
Guaranty Company, in its behalf as plaintiff, makes 
responses to the Defendant’s Requests for Admis- 
sions, as follows: 

Request No. 3: No. In explanation, a reduction 
in the rates for bonds in the classification of Ex- 
hibit “B’’? and Exhibit “C” was being given consid- 
eration by The Surety Association of America, in 
which consideration the plaintiff did not partici- 
pate; and the action of such association was not 
announced to the plaintiff until the 2nd of July 
1955. 

Request No. 4: No. 

Request No. 5: No response required under court 
order. 

Request No. 6: There was no such contemplation 
or calculation by the plaintiff since the advisability 
of any change in rates was being considered by The 
Surety Association of America. 

Request No. 7: No, for the same reason hereto- 
fore given in response to Request No. 6. 

Request No. 8: No. However, reduction in rates 
was actually made as contemplated by The Surety 
Association of America but not by the plaintiff. 
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Request No. 9: The schedule setting forth the 
reduction in rates for a number of surety compa- 
nies, including the plaintiff, was filed by The Surety 
Association of America with the Insurance Com- 
missioner on the Sth of July 1955, the same becom- 
ing effective on the 20th of July 1955. 

Request No. 10: No, reduction did not apply to 
premium on Exhibit ‘*B’’ and Exhibit “C’’. 

Request No. 11: No response required under 
Court Order. 

Request No. 12: The plaintiff cannot truthfully 
admit or deny statement in Request No. 12 for the 
reason that it has no data or statistics upon which 
it can determine the cost of its operations as be- 
tween the 17th of June 1955 and the 20th of July 
1955. 

Request No. 18: No. The plaintiff’s premium 
rate as effective in June 1955 was approved by the 
Insurance Commissioner of the State of Wash- 
ington. 

Request No. 14: Yes, as provided by written 
agreement signed by the defendant (Exhibit ‘‘A”’). 

Request No. 15: The reduced rates became effec- 
tive on the 20th of July 1955. 

Request No. 16: No, as to policies not subject to 
cancellation like surety bonds; yes, only as to poli- 
cies subject to cancellation unlike surety bonds. 

Request No. 18: Yes. 

Request No. 19: No. That, after being billed by 
the plaintiff for its premium in the sum of $47,- 
753.72, by invoices dated July 1, 1955, August 1, 
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1955, and September 1, 1955, the defendant, with- 
out protesting that amount, made partial payments 
thereon, each being one-quarter thereof, to wit: The 
sum of $11,938.47 on or about September 19, 1955, 
and the sum of $11,938.47 on or about October 21, 
1955; that such payments left unpaid the sum of 
$23,876.86. That thereafter, before the institution of 
this action, the defendant tendered to the plaintiff 
the sum of $11,699.93, which amount was subse- 
quently deposited with the Clerk of this Court. 


/s/ J. HARRY CROSS. 


Subseribed and sworn to before me this 22nd day 
of October, 1956. 


[Seal] ELEANORE D. SMITH, 


Notary Public in and for the State of Maryland, 
acting at Baltimore City. 


Acknowledgment of Service Attached. 
[Endorsed]: Filed Oct. 24, 1956. 


[Title of District Court and Cause. | 


REQUEST FOR PRE-TRIAL 


To: Anderson Construction Co., Inc., defendant, 
and Wright, Innis, Simon & Todd, its attor- 
neys: 


Please take notice that under Rule 16 of the Fed- 
eral Rules of Civil Procedure and Rule 37(G) of 
the Local Rules of the United States District Court 
for the Western District of Washington, plaintiff 
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by its attorneys does request a pre-trial conference 
to consider: 

(1) The simplification of the issues 


(2) The necessity or desirability of amendments 
to the pleadings 


(3) The possibility of attaining admissions of 
fact and of documents which will avoid unnecessary 
proof 


(4) Such other matters as may aid in the dis- 
position of the action. 


Dated this 13th day of February, 1957. 
SUMMERS, BUCEY & HOWARD, 


/s/ By THEODORE A. LeGROS, 
Attorneys for Plaintiff. 


Acknowledgment of Service Attached. 
[Endorsed]: Filed Feb. 14, 1957. 


[Title of District Court and Cause. |] 


PRE-TRIAL ORDER 


As a result of pre-trial conference heretofore 
conducted under and by direction of the Court 
herein, plaintiff was represented by its attorneys, 
Summers, Bucey & Howard, (Theodore A. LeGros 
of counsel) ; defendant was represented by its attor- 
neys, Wnight, Innis, Simon & Todd, (Arthur E. 
Simon of counsel); the parties with the approval of 
the Court approved of the following: 
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Admitted Facts 
[. 

The plaintiff United States Fidelity and Guar- 
anty Company at all times material was and now is 
a corporation created and continued as such by and 
under the laws of the State of Maryland, of which 
it is a citizen and resident. 


II. 

The defendant Anderson Construction Co., Ine. 
at all times material was and now is a corporation 
created and continued as such by and under the 
laws of the State of Washington, of which it is a 
citizen and resident with its registered office in the 
City of Seattle. 

BOE 

The plaintiff at all times material was and now 
is duly qualified and duly authorized to engage in 
business as a surety within the State of Washing- 
ton to which has heretofore been paid all prescribed 
fees. 

JE 

This is a civil action in which the matter in con- 
troversy exceeds the sum of $3,000.00 exclusive of 
interest and costs. 

V. 

That defendant signed and delivered to the plain- 
tiff the latter’s printed form of application apply- 
ing for execution by plaintiff as surety of certain 
bonds to the United States of America in connec- 
tion with a certain construction contract known as 
“DA 95-507-ENG-826 Elmendorf & Ladd A F B”. 
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VI. 

In connection with said signed printed applica- 
tion, the plaintiff executed on behalf of the defend- 
ant in favor of the United States of America two 
bonds, viz: a performance bond (Government 
Standard Form 25) in the sum of $3,085,178.50 and 
a payment bond (Government Standard Form 25A) 
in the sum of $2,500,000.00, and that on the back of 
one of said bonds appears a recital that the pre- 
mium for said bonds was $47,753.72 and that said 
bonds together with similar bonds executed by other 
members of the joint venture of which defendant 
was a member were delivered by and/or for the 
defendant and the other members of the joint ven- 
ture by Islands Construction Co. as manager of 
said joint venture consisting of defendant corpora- 
tion, Islands Construction Co. and Montin-Benson 
Corporation, and were received by and/or for the 
obligee, United States of America, on or before the 
17th of June, 1955. 

VII. 

Both said bonds having been accepted, they pres- 
ently continue to be effective undertakings of the 
plaintiff as surety thereon. 


VIII. 

That statements of account in the amount of 
$47,753.72 were submitted to Islands Construction 
Co. as manager of the joint venture on account of 
the premium charged under dates of July 1, 1955, 
August 1, 1955, September 1, 1955, October 1, 1955, 
November 1, 1955, and December 1, 1955. That the 
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joint venture without protest paid on said account 
under date of September 19, 1955, the sum of $11,- 
938.43 and a like sum was similarly paid on account 
under date of October 21, 1955 which payments 
were properly credited. 


1D:@ 

That notification to defendant and others consti- 
tuting the joint venture to proceed with perform- 
ance under their construction contract identified as 
‘“DA 95-507-ENG-826 Elmendorf & Ladd A F B”’ 
was issued by or for the United States of America 
on the 17th of June, 1955. 


es 

That the document (of which copy marked Ex- 
hibit a is attached hereto), being the plaintiff’s pre- 
mium rates as filed with the Insurance Commis- 
sioner of the State of Washington for effect after 
the date of April 15, 1951, with respect to the bonds 
within the classification of the bonds involved in 
the above entitled action is genuine and that the 
amount of premium if calculated by using said rate 
for said bonds is $47,753.72. 


XI. 

That the document (of which copy marked Ex- 
hibit b is attached hereto), being the plaintiff’s pre- 
mium rates as filed with the Insurance Commis- 
sioner of the State of Washington on the Sth of 
July, 1955, for effect after the 20th of July, 1955, 
in respect to bonds within the classification of the 
bonds involved in the above entitled action is genu- 
ine and that the amount of premium if calculated 
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by applying the rates as specified in Exhibit b to 
said bonds is in the sum of $35,576.79. 


XII. 

That the defendant on or about January 5, 1956, 
tendered to the defendant two checks, one being for 
$2,805.73 and one being for $8,894.20, amounting to 
$11,699.93, which said tender was rejected by plain- 
tiff and said checks were returned to defendant. 
That defendant has kept good its tender by depos- 
iting that amount with the clerk of the above enti- 
tled court on the 12th of July, 1956. 


Plaintiff’s Contentions 
I. 

That the written agreement dated June 3, 1955, 
was in all respects complete when signed and deliv- 
ered by defendant and contains the joint and sev- 
eral promise of defendant and others to pay forth- 
with the premium for said bonds in the specified 
sum of $47,753.72. 

Jig 

The plaintiff, in engaging in its said business as a 
surety, in accepting said written agreement from 
the defendant and in executing said bonds at all 
times material was and is subject to the Insurance 
Code of the State of Washington (Washington Ses- 
sion Laws 1947, Chapter 79) as amended, in conse- 
quence of provisions contained in §.01.04 and 
$.11.08 (4) thereof. 

LE 


Pursuant to the requirements of such Insurance 
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Code (§.19.04 and §.19.05) the plaintiff caused to be 
filed through a licensed rating organization in the 
office of the Insurance Commissioner of the State of 
Washington its certain rates as applicable to the 
premium on said bonds, which same having been 
accepted and approved by said Insurance Commis- 
sioner (§.19.06) became effective and binding as of 
the 30th day of April, 1951, and subsequently con- 
tinued effective and binding until after the 20th day 
of July, 1955. 


ig 


Said rates were applicable to the premium on 
said bonds and were effective and binding as to 
both the plaintiff and the defendant when the de- 
fendant became obligated upon said written agree- 
ment dated June 3, 1955 and when the plaintiff be- 
came obligated as surety upon said two bonds dated 
May 31, 1955, executed in favor of the United 
States of America, and also when the United States 
of America, after receiving and accepting the de- 
fendant’s construction contract known as “DA-95- 
907-ENG-826 Elmendorf & Ladd A F B”’ with said 
bonds, authorized and directed the defendant to 
proceed with work thereunder on the 17th of June, 
1955. 


V. 

The premium for said bonds in said sum of 
$47,753.72, which the defendant promised to pay 
according to said written agreement, was rightly 
computed upon and correctly calculated at said 
premium rates then so effective and binding. 


vs. Anderson Construction Co., Inc. 61 


VI. 

Said Insurance Code at all times material did and 
does contain mandates and prohibitions as follows: 

‘$1, Every insurer shall, before using, file with 
the Commissioner every manual of classifications, 
manual of rules and rates, and every rating plan as 
to surety insurances, and every rating schedule, 
minimum rate, class rate, and rating rule as to 
other insurances, and every modification of any of 
the foregoing which it proposes.’’ (Section .19.04.) 

‘3. Where a filing is required no insurer shall 
make or issue an insurance contract or policy ex- 
cept in accordance with its filing then in effect, ex- 
cept as is provided by section .19.09.’’ (Section 
19.04.) 

“1. Tf so authorized by an insurer, the Com- 
missioner shall accept, in lieu of filings by the in- 
surer, filings on its behalf made by a rating organ- 
ization then licensed as provided in this article.’’ 
(Section .19.05.) 

“1, Every subscriber to a rating organization 
shall adhere to the filings made on its behalf by 
such organization, and shall not deviate therefrom 
except as provided in this section.’’ (Section .19.28.) 

“Rebates: 1. Except to the extent provided for 
in an applicable filing with the Commissioner then 
in effect, no insurer, general agent, agent, broker, 
or solicitor shall, as an inducement to insurance, or 
after insurance has been effected, directly or indi- 
rectly, offer, promise, allow, give, set off, or pay to 
the insured or to any employee of the insured, any 
rebate, discount, abatement, or reduction of pre- 
mium or any part thereof named in any imsurance 
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contract, or any commission thereon or earnings, 
profits, dividends, or other benefit, or any other val- 
uable consideration or inducement whatsoever 
which is not expressly provided for in the policy.” 
(Section .30.14.) 


“Receiving Rebate: 1. No insured person shall 
receive or accept, directly or indirectly, any rebate 
or premium or part thereof, or any favor, advan- 
tage, share in dividends, or other benefits, or any 
valuable consideration or inducement not specified 
or provided for in the policy, or any commission on 
any insurance policy to which he is not lawfully 
entitled as a licensed agent, broker, or solicitor. 
** *” (Section .30.17.) 


VII. 

The premium for said bonds in said sum of 
$47,753.72 was and is the only amount of premium 
legally chargeable by the plaintiff and legally pay- 
able by the defendant. 


VIII. 

That payments upon said premium following re- 
ceipt by defendant and the other members of the 
joint venture of statements of account have been 
made aggregating $23,876.86; that the balance of 
said premium remaining unpaid is in the sum of 
$23,876.86 and that despite demand having been 
heretofore made for payment, the defendant and 
the other members of the joint venture have failed 
and refused to make payment of said unpaid bal- 
ance for which it is legally obligated. | 
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aK, 

That statements of account having been submit- 
ted to defendant monthly commencing on or about 
July 1, 1955 and payments having been made 
thereon without protest, said account has become an 
account stated. 

x. 

That United States Fidelity and Guaranty Com- 
pany neither directly by itself nor indirectly by 
any authorized agent agreed to take less than the 
legal rate of premium of $47,753.72 for the said 
bonds. 

Defendant’s Contentions 
I. 

That the printed form of application hereinabove 
referred to in paragraph V of Admitted Facts was 
not complete when signed by Martin Anderson on 
behalf of the defendant and that certain typewrit- 
ten portions thereof were filled in subsequent to the 
signing and delivery thereof to the plaintiff. That 
the amount of premium was in blank at the time of 
the signing of the said form of application by Mar- 
tin Anderson and that the figures ‘‘47,753.72’’ which 
now appear in the said blank were inserted subse- 
quent to such signing and delivery by a person or 
persons unknown to the defendant. 


im, 

That at or about the time said defendant signed 
the said form of application, J. C. Beeson, the agent 
who executed the said bonds on behalf of the plain- 
tiff, represented to the defendant that the plaintiff 
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was about to reduce its premium rates to make the 
same competitive with non-board companies (whose 
rates were approximately 25% lower) and asserted 
that if the defendant would sign the application for 
execution of the said bonds by the plaintiff, the de- 
fendant would be given the benefit of such reduced 
rates. 
ITT. 

That having authorized the said J. C. Beeson to 
solicit the said application and having authorized 
the said J. C. Beeson to sign the said bonds as At- 
torney in Fact for the said plaintiff and to deliver 
the same to the said defendant and having received 
and retained payments of the premium on the said 
bonds from MecCollister and Company and/or the 
said J. C. Beeson, said plaintiff is estopped to deny 
the authority of the said J. C. Beeson to make the 
aforesaid oral contract on its behalf with the de- 
fendant. 

IV. 

That the oral contract referred to in the next 
preceeding paragraph was and is a binding contract 
between the plaintiff and the defendant under the 
laws of the State of Washington and that the same 
was not and is not rendered void by any provisions 
of the Insurance Code of the State of Washington. 


V. 

That until this time the plaintiff has not by any 
appropriate pleading stated a cause of action for 
an account stated. That no statements of account 
were rendered by plaintiff to this defendant, other 
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than the statements sent by McCollister and Com- 
pany to Islands Construction Co. as hereinabove set 
forth in paragraph VIII of the Admitted Facts; 
that the said statements were regarded by both 
McCollister and Company and the managers of the 
joint venture as pro forma only. That in a letter to 
Islands Construction Co. dated September 14, 1955 
McCollister and Company stated that the amount 
due for the said bonds was $35,815.29 and that the 
said amount was payable in three equal install- 
ments. That the two payments referred to in said 
paragraph VIII were made pursuant to the said 
letter by the joint venture. 


WI. 

That defendant sometime in October, 1955 for the 
first time became aware that the rate at which the 
pro forma statements for premiums due were being 
billed to the joint venture was an improper rate 
and promptly thereupon made inquiry and protest. 


yale 

That the correct total premium due plaintiff for 
the execution of the said bonds was and is the sum 
of $35,576.79; that plaintiff acknowledges receipt 
on account of the premium payment by or for the 
account of defendant of a total of $23,876.86. That 
the balance of $11,699.93 was duly tendered to 
agents of the plaintiff prior to the institution of 
this suit and that said tender was kept good at all 
times and the said amount is now on deposit with 
the clerk of this court pursuant thereto. 
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VIII. 

That defendant has caused to be paid or tendered 
to plaintiff all sums due from said defendant to 
plaintiff herein and said defendant is entitled to a 
judgment of dismissal with prejudice and with its 
costs to be taxed. 


Issues of Fact 
The following are the issues of fact which will be 
determined by the jury herein. 


I. 

By signing the said printed application, did de- 
fendant become obligated to pay a premium of 
$47,753.72. 

IT. 

Did the printed application when signed by the 
defendant contain the figures $47,753.72 as the 
amount of the premium. 


IIT. 

Did J. C. Beeson agree to give the defendant the 
benefit of the reduction in rates then contemplated 
by plaintiff. 

Jay’. 

Is the unpaid balance on the obligation to pay 

premium in the sum of $23,876.86. 


‘Ne 
Has plaintiff through its agents contracted to 
accept any lesser sum. 


VI 


Is defendant obligated to the plaintiff on an ac- 
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count stated in the sum of $47,753.72 less credit for 
payments made of $23,876.86. 


Issue of Law 
The following issue of law is to be determined by 
the court: 
i. 
If there existed a contract to accept a premium in 
an amount less than $47,753.72, 1s such contract 
valid under the laws of this state. 


Exhibits 

The exhibits of all parties below listed were pro- 
duced and marked and may be received in evidence 
if otherwise admissible without further authentica- 
tion, it being admitted that each is what it purports 
to be. All parties agree that exhibits listed below 
may be admitted subject only to objections of mate- 
riality or relevancy. 


Plaintiff’s Exhibits 

Exhibit a. Premium rate schedule filed for effect 
after April 30, 1951. 

Exhibit b. Premium rate schedule filed for effect 
after July 20, 1955. 

Exhibit ec. Photostatie copy of performance bond 
(Government Standard 25) of each of the joint 
ventures. 

Exhibit d. Photostatic copy of payment bond 
(Government Standard 25A) of each of the joint 
ventures. =! 

Exhibit e. Statements of account and cancelled 
checks. 
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Defendant’s Exhibits 

Exhibit f. Letter dated September 14, 1955 from 
McCollister Co. to Islands Construction Co. 

The foregoing pre-trial order has been approved 
by the parties herein as evidenced by the signatures 
of their counsel, and this order is hereby entered as 
a result of which the pleadings are accordingly 
amended. 


Done in open Court this 9th day of May, 1957. 


/s/ JOHN C. BOWEN, 
United States District Judge. 


Approved by: 
/s/ DOUGLAS SHAW PALMER, 
Of Attorneys for Defendant. 


Prepared, presented and approved by: 
/s/ THEODORE A. LeGROS, 
Of Attorneys for Plaintiff. 


[Endorsed]: Filed May 9, 1957. 


[Title of District Court and Cause. | 


PLAINTIFF’S REQUESTED INSTRUCTIONS 


Comes now the plaintiff and respectfully requests 
the Court to instruct the jury as follows: 


SUMMERS, BUCEY & HOWARD, 


/s/ By THEODORE A. LeGROS, 
Attorneys for Plaintiff. 


Instruction No. 
It is the duty of the court to instruct you as to 
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the law governing the case, and you shall take such 
instructions to be the law. You shall consider the 
instructions as a whole, and not pick out any par- 
ticular instruction and place undue emphasis on 
such instruction. 

While the court may have made some remarks or 
comment during the trial of this case, it has not 
done so with the idea of influencing your verdict. 

You will disregard any statement made by coun- 
sel on either side which is not sustained by the evi- 
dence, and any evidence which may have been 
offered on either side and not admitted by the court, 
and any evidence which after the admission was 
stricken by the court. 

It is your duty to weigh the evidence calmly and 
dispassionately, to regard the interests of the par- 
ties to this action as the interests of strangers, to 
decide the issues upon the merits, and to arrive at 
your conclusion without any consideration of the 
financial ability of the one or the necessities of the 
other, without regard to what effect, if any, your 
verdict may have upon the future welfare of the 
parties. 

You shall not permit sympathy or prejudice to 
have any place in your deliberations, for all per- 
sons are equal before the law and all are entitled 
to exact justice. 


Instruction No. —— 
The party alleging in the pretrial order any ma- 
terial fact or contention has the burden of proof 
to establish such fact or contention by a fair pre- 
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ponderance of all the evidence. It is not essential 
that it be established by evidence introduced by the 
party having such burden of proof, but it may be 
established in whole or in part by evidence intro- 
duced by the opposite party. 


Instruction No. 

By the term “burden of proof” is meant the obli- 
gation to prove or establish a fact by a fair pre- 
ponderance of the evidence. 

By the term “preponderance of the evidence’’ is 
meant that evidence on a particular matter which, 
when fairly, fully, and impartially considered by 
you, has greater weight with you, produces a 
stronger impression, and is more convincing to you 
as to its truth than that to which it is opposed; and 
such preponderence of the evidence is not neces- 
sarily determined by the greater number of wit- 
nesses who may have testified for one party or the 
other regarding such matter. 


Instruction No. —— 
You shall draw no inference from the asking of 
a question to which an objection has been sustained 
and shall disregard entirely any evidence that has 
been stricken by the court. Likewise, you shall 
wholly disregard all remarks or argument made by 
attorneys for either side which are not supported 
and justified by evidence admitted at the trial by 
the court. 
| Instruction No. —— 
You are the sole and exclusive judges of the facts 
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and of the degree of credit to be given to the testi- 
mony of the different witnesses who have testified 
before you. In weighing their testimony it will be 
your duty to consider their demeanor upon the wit- 
ness stand, their manner of testifying, their appar- 
ent candor and fairness or lack of it, and interest 
or lack of interest in the result of the trial, the 
opportunities they have had for ascertaining and 
knowing the facts with reference to which they have 
testified, and from all the facts and circumstances 
it is your duty to give what you consider the proper 
weight to the testimony of each and every witness 
who has testified before you. 

If you should be satisfied that any witness has 
knowingly testified falsely to any material matter 
in this case, you have the right to reject the whole 
of the testimony of such witness, unless corrobora- 
ted by other eredible evidence or by facts and cir- 
cumstances proven. 


Instruction No. —— 

It is the duty of the jurors to deliberate and con- 
sult together with a view to reaching an agreement 
if they can without violence to their individual 
judgment upon the evidence and under the instruc- 
tions of the court. Each juror must decide the case 
for himself, but should do so only after considera- 
tion of the case with his fellow jurors, and he 
should not hestitate to change his views or opinion 
on the case when convinced that they are erroneous. 
If any of vour number should conscientiously be- 
lieve that after an entire consideration with the 
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other jurors of all the testimony in the case and 
the instructions of the court, that the verdict should 
be for a particular party to the action, then such 
juror should so vote; and if any of your number 
should likewise conscientiously believe, after such 
consideration, that the verdict should be for the 
other party to the action, then such juror should 
so vote; but no juror should vote for either party 
nor be influenced in so voting for the single reason 
that a majority of the jury should be in favor of 
such party. In other words, despite your duty to 
agree, if possible, no juror should surrender his 
honest convictions concerning the effect or weight 
of evidence for the mere purpose of returning a 
verdict for or against either party solely because of 
the opinions of the other jurors. 


| Instruction No. 
You are instructed that a joint-venture is treated 
at law as a form of partnership and that each mem- 
ber of the joint-venture is bound by the acts of the 
other member or members done within the scope of 
the joint-venture. 


Instruction No. 

If you find that the amount of $47,753.72 was 

inserted in the application form signed by the de- 

fendant at the time the defendant signed said form, 

your verdict will be for the plaintiff in the amount 
prayed. 


Instruction No. —— 
You are instructed that if you find from the fair 
preponderance of the evidence that statements of 
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accounts were submitted to the defendant and/or 
the joint-venture, of which it was a member, on 
June 16, 1955 and on the first of each subsequent 
month and that defendant, or said joint venture 
failed to make any protest or objection to said state- 
ments of account for several months, and if you 
further find that payments on account were made 
on September 19, 1955 and October 21, 1955 then 
you are instructed that the account rendered has 
become a stated account and you must find for 
the plaintiff and against the defendant in the 
amount claimed by the plaintiff. 


Instruction No. 
You are instructed that if you find from a fair 
preponderance of the evidence that United States 
Fidelity and Guaranty Company had filed a sched- 
ule of premium rates with the Insurance Commis- 
sioner of the State of Washington and that the 
premium charged defendant and the joint-venture 
members of which defendant was a member, was 
calculated at the rate which was in force when the 
bonds became effective, and if you further find that 
no other rate was applicable, then vou will find for 
the plaintiff in the amount prayed. 


Instruction No, —— 

You are instructed that if you find that United 
states Fidelity and Guaranty Company had never 
given McCollister & Company or J. C. Beeson as 
agents the express authority to accept application 
for surety bonds at an agreed premium rate less 
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than that legally set by the Insurance Commissioner 
and if you find that no apparent authority was 
given for such an agreement, and you further find 
that such agreement was specifically prohibited by 
the terms of the Insurance Code of the State of 
Washington, then any such agreement, if one was 
made, was wholly without the agency authority of 
McCollister & Company or J. C. Beeson and would 
not be binding upon United States Fidelity and 
Guaranty Company and you will find for plaintiff 
in the amount prayed. 


Instruction No. 
You are instructed that a principal is only re- 
sponsible for the acts of his agent performed within 
the scope of its authority and that to hold the 
principal to such responsibility a third party in 
dealing with the agent must ascertain its authority 
and know that said agent is acting within its ap- 
parent scope. 


Instruction No. —— 

You are instructed that every one is presumed 
to know the public law of his State with which he 
must comply. 

Instruction No, —— 

You are instructed that, under the laws of the 
State of Washington, insurance is defined as fol- 
lows: 

“Insurance is a contract whereby one undertakes 
to indemnity another or pay a specified amount 
upon determinable contingencies.” 

This definition, therefore, includes the execution 
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of a bond or bonds such as were executed in this 
case. 
Instruction No. —— 
You are instructed that the Insurance Code of 
the State of Washington is a public law of said 
State and provides: 


Section .19.04 Filing Required: 


‘J. Every insurer shall, before using, file with 
the Commissioner every manual of classifications, 
manual of rules and rates, and every rating plan 
as to surety insurances, and every rating schedule, 
minimum rate, class rate, and rating rule as to other 
insurances, and every modification of any of the 
foregoing which it proposes. 

Ss 39 SO BS he 

‘*3. Where a filing is required no insurer shall 
make or issue an insurance contract or policy except 
in accordance with its filing then in effect, except 
as is provided by section .19.09.” (Cf. R.C.W. 
48.19.040) 


Section .19.05 Filings by Bureau: 

“1. If so authorized by an insurer, the Commis- 
sioner shall accept, in lieu of filings by the insurer, 
filings on its behalf made by a rating organization 
then licensed as provided in this article.” (Cf 
R.C.W. 48.19.05) 


Section .19.28 Deviations: 


“1. Every subscriber to a rating organization 
shall adhere to the filings made on its behalf by 
such organization, and shall not deviate therefrom 
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except as provided in this section.’’ (CF R. C. W. 
48,19.280) 


Section .19.48 Penalties: 

“Any person violating any provision of this arti- 
cle shall be subject to a penalty of not more than 
fifty dollars ($50) for each such violation, but if 
such violation is found to be willful a penalty of 
not more than five hundred dollars ($500) for each 
such violation may be imposed. Such penalties may 
be in addition to any other penalty provided by law. 
(Cf. R.C.W. 48.19.4380) 


Section .30.14 Rebates: 

‘1. Except to the extent provided for in an ap- 
plicable filing with the Commissioner then in effect, 
no insurer, general agent, agent, broker, or solici- 
tor shall, as an inducement to insurance, or after 
insurance has been effected, directly or indirectly, 
offer, promise, allow, give, set off, or pay to the 
insured or to any employee of the insured, any re- 
bate, discount, abatement, or reduction of premium 
or any part thereof named in any insurance con- 
tract, or any commission thereon or earnings, 
profits, dividends, or other benefit, or any other 
valuable consideration or inducement whatsoever 
which is not expressly provided for in the policy.”’ 
(Cf. R.C.W. 48.30.140) 


Section .30.16 License Revocation for Rebates: 
“The Commissioner shall revoke the certificates 
of authority or licenses of any insurer, general 
agent, agent, broker, or solicitor guilty of violating 
any provision contained in sections .30.14 and .30.15. 
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No sueh insurer, general agent, agent, broker, or 
solicitor shall, following any such revocation, be 
eligible for a certificate of authority or license 
within one (1) year after such revocation.” (Cf. 
R.C.W. 48.30.150) 


Section .30.17 Receiving Rebates: 

“1, No insured person shall receive or accept di- 
rectly or indirectly, any rebate or premium or part 
thereof, or any favor, advantage, share in dividends, 
or other benefits, or any valuable consideration or 
inducement not specified or provided for in the 
policy, or any commission on any insurance policy 
to which he is not lawfully entitled as a licensed 
agent, broker, or solicitor. * * * ’’? (CF. R.CW. 
48.30.170) 


Acknowledgment of Service Attached. 
[Endorsed]: Filed May 14, 1957. 


[Title of District Court and Cause. | 


DEFENDANT’S REQUESTED INSTRUC- 
TIONS TO JURY 


The defendant Anderson Construction Co. re- 
quests the court to give to the jury the following 
instruction : 

Instruction No. 

The plaintiff United States Fidelity and Guar- 
anty Company is suing the defendant Anderson 
Construction Co. to recover the balance alleged to 
be due the plaintiff on the premium for furnishing 
a performance bond and a payment bond to the 
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United States Government for the defendant. The 
plaintiff claims that the unpaid balance of this 
premium is $23,876.86. The defendant claims that 
the unpaid balance of this premium is $11,699.93, 
which it has tendered to plaintiff and paid into 
court. 


The defendant Anderson Construction Co. is in 
the construction business. In 1955 it formed a joint 
venture with two other companies, Islands Con- 
struction Co. and Montin-Benson Co., to bid upon a 
contract with the United States for certain con- 
struction work upon an air force base in Alaska. 
This bid was accepted by the United States. In 
order to do the work, however, the members of the 
joint venture had to furnish the United States with 
a performance bond, guaranteeing payment to the 
geovernment if they failed to perform their contract, 
and also a payment bond, guaranteeing their pay- 
ment of all claims for material and labor in con- 
nection with the project. 


The plaintiff is a commercial insurance company 
in the business of furnishing such bonds for a fee. 
In about May 1955, when the joint venture was 
bidding on the government contract, the defendant 
applied to the plaintiff for the execution of a per- 
formance bond and a payment bond required by 
the government. This application was handled for 
the plaintiff by McCollister and Company, insurance 
brokers, and by J. C. Beeson, vice president of Me- 
Collister and Company. The McCollister Company 
furnished the defendant with plaintiff’s printed 
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form of application for such bonds, and the defend- 
ant through its officers signed the application and 
delivered it to McCollister and Company for the 
plaintiff. Thereafter, in June 1955, the plaintiff 
executed the two bonds through J. C. Beeson, as its 
attorney-in-fact. The bonds were delivered to the 
United States about June 17, 1955. These bonds are 
still in effect. On the back of one of the bonds is a 
recital that the premium paid for both bonds was 
$47,753.72. At the time the defendant applied for 
the bonds and at the time they were executed by the 
plaintiff, the plaintiff had on file with the Insurance 
Commissioner of the state of Washington its sched- 
ule of premium rates for such bonds. If calculated 
according to the rates then on file, the premium 
on these bonds would be $47,753.72. On July 5, 1955 
the plaintiff caused new reduced premium rates to 
be filed with the Insurance Commissioner of the 
state of Washington, which became effective on July 
20, 1955. If calculated according to these new re- 
duced rates, the premium for the bonds furnished 
by the plaintiff would be $35,576.79. 


Instruction No. 
The plaintiff contends that when the defendant 
signed and delivered its printed from of application 
to the plaintiff through J. C. Beeson, of McCollister 
and Company, the application was complete in all 
respects and set forth in the appropriate space on 
the form a premium of $47,753.72 for the bonds. If 
you find this to be true, you should return a verdict 
for the plaintiff. 
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The defendant contends, on the other hand, that 
the printed form of application which it signed was 
not complete when delivered to the plaintiff through 
J. C. Beeson, but that the space in the printed form 
for the insertion of a premium was intentionally left 
blank; that Mr. Beeson represented to the defend- 
ant that the plaintiff was then in the process of 
reducing its premium rates for such bonds; that 
this reduction in rates would be made shortly; and 
that if the defendant would sign the application 
with the premium left blank, it would get the 
benefit of these reduced rates. If you find this to be 
true, you should return a verdict for the defendant. 


Acknowledgment of Service Attached. 
[Endorsed]: Filed May 14, 1997. 


[Title of District Court and Cause. | 


PLAINTIFFE’S ADDITIONAL REQUESTED 
INSTRUCTIONS 


Comes now the plaintiff and submitting the fol- 
lowing additional instructions requests that they be 
given the jury in addition to those previously sub- 
mitted. 

SUMMERS, BUCEY & HOWARD, 
/s/ By THEODORE A. LeGROS, 
Attorneys for Plaintiff. 


Instruction No. 

You are instructed to return a verdict in favor 

of the plaintiff and against the defendant in the 
amount prayed. 
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Instruction No. —— 

You are instructed that plaintiff in engaging in 
its business as a surety and in executing said bonds, 
was and is subject to the Insurance Code of the 
State of Washington as then in force. 


Instruction No. 
You are instructed that pursuant to the require- 
ments of such insurance code, plaintiff caused to be 
filed through a licensed rating organization in the 
Office of the Insurance Commissioner of the State 
of Washington its certain rates as applicable to the 
premium on the bonds in question and that on the 
basis of the rates in force at the time said bonds 
became effective, the only rate plaintiff was lawfully 
entitled to charge the defendant for the said bonds 
was the sum of $47,753.72. 


Acknowledgment of Service Attached. 
[Endorsed]: Filed May 15, 1957. 


[Title of District Court and Cause. | 


DEFENDANT’S REQUESTED INSTRUC- 
TIONS TO JURY 


The defendant Anderson Construction Co. re- 
quests the court to give to the jury the following 
instruction: 

Instruction No. 3 

The plaintiff contends that the defendant is liable 
for a total premium of $47,753.72 on the basis of 
an account stated between the plaintiff and defend- 
ant. 
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An account stated 1s an agreement between par- 
ties who have had previous monetary transactions 
that all the items of account representing such 
transaction, and the balance struck, are correct, to- 
gether with a promise, express or implied, for the 
payment of such balance. The rendering of an ac- 
count by one party to another is not alone sufficient 
to make it an account stated. The crucial factor is 
whether the parties intended to agree upon the 
account rendered. On one hand, there must be evi- 
dence to show that the party sought to be charged 
has by his language or conduct admitted the cor- 
rectness of the account. If a person receiving an 
account keeps it beyond a reasonable time, or makes 
payment upon it, without objecting to its accuracy, 
this may be evidence of his admission that the 
account is correct. On the other hand a person re- 
ceiving an account does not admit its correctness, 
even though he keeps it without protest, where he 
has no knowledge or opportunity for knowledge of 
all the circumstances concerning the account, or 
where the account is at variance with a special con- 
tract between the parties. 


Authority for Instruction: 
Austin v. Union Lumber Co. 95 Wash. 608, 610-11 
(1917) ; 


1 C. J., Accounts and Accounting, Secs. 249, 251, 
264, 276, 289. 


Acknowledgment of Service Attached. 


[Endorsed]: Filed May 16, 1957. 
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[Title of District Court and Cause. | 


DEFENDANT’S ADDITIONAL REQUEST 


Defendant requests that the Court in charge of 
the jury herein give the attached instruction. 


WRIGHT, INNIS, SIMON & TODD, 
Attorneys for defendant. 


Instruction No. — 
The Insurance Code of the State of Washington 
contains the following provision: 


“R.C.W. 48.19.020 Rate Standard. Premium 
rates for insurance shall not be excessive, inade- 
quate~or untamly discriminatory. * * *.” 


Acknowledgment of Service Attached. 
[Endorsed]: Filed May 17, 1957. 


[Title of District Court and Cause. | 


VERDICT FOR DEFENDANT 


We, The Jury In The Above-Entitled Cause, 
Find for the defendant. 


/s/ GORDON R. NEWELL, 
Foreman. 


[Endorsed]: Filed May 17, 1957. 
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MOTION FOR JUDGMENT NOTWITHSTAND- 
ING THE VERDICT, OR IN THE ALTER- 
NATIVE FOR AN ORDER GRANTING 
PLAINTIFF A NEW TRIAL 


Comes Now the plaintiff and respectfully moves 
the court for an order in the above entitled cause 
setting aside the verdict of the jury and the judg- 
ment entered thereon and for an order in accord- 
ance with plaintiff’s request for a directed verdict. 
This motion is based upon the following grounds: 


(1) That all of the evidence before the jury 
established the existence in law and fact of an 
‘faccount stated’? upon which plaintiff is entitled 
to recover. 


(2) That no evidence before the jury tended to 
show that either J. C. Beeson or McCollister & 
Company, Inc. was ever given any express author- 
ity by the plaintiff to enter into an agreement 
prohibited by the statutes of the State of Washing- 
ton whereby the plaintiff would charge and the de- 
fendant would pay less than the legal premium 
for the bonds involved. 


(3) That no evidence before the jury tended to 
show that either J. C. Beeson or McCollister & 
Company, Inc. was ever given any apparent author- 
ity by the plaintiff to enter into an agreement pro- 
hibited by the statutes of the State of Washington 
whereby the plaintiff would charge and the defend- 
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ant would pay less than. the legal premium for the 
bonds involved. 


(4) That all of the evidence before the jury 
established that United States Fidelity and Guar- 
anty Company gave no authority express or ap- 
parent to J. C. Beeson or McCollister & Company, 
Ine. to enter into any contract giving defendant 
any premium rate other than that established by 
law. 


In the alternative plaintiff moves for a new trial 
upon the following grounds: 


(1) Error in law in that the court did overrule 
plaintiff’s exception made to the affirmative defense 
of the defendant. 


(2) Error in instructing the jury in that the 
court (a) failed to give plaintiff’s requested in- 
structions as to a directed verdict, and (b) 1in- 
structed the jury that such special agreement as 
was alleged would not be void, and (c) instructed 
the jury that if such special agreement was made 
the verdict should be for the defendant. 


SUMMERS, BUCEY & HOWARD, 


/s/ By THEODORE A. LeGROS, 
Attorneys for Plaintiff. 


Acknowledgment of Service Attached. 
[Endorsed]: Filed May 25, 1957. 
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United States District Court for the Western 
District of Washington, Northern Division 


Civil Action No. 4093 


UNITED STATES FIDELITY AND GUAR- 
ANTY COMPANY, a corporation, 
Plaintiff, 
VS. 


ANDERSON CONSTRUCTION CO., INC. a 
corporation, Defendant. 


ORDER DENYING MOTION FOR JUDGMENT 
NOTWITHSTANDING THE VERDICT 
AND FOR A NEW TRIAL 


Be it Remembered that the above cause came on 
for hearing before the Honorable John C. Bowen, 
sitting with a jury, on May 14, 1957, and the said 
trial was continued from day to day until May 17, 
1957, when the verdict of the jury was duly and 
regularly returned in favor of the defendant, An- 
derson Construction Co., Inc., a corporation, and 
judgment upon the said verdict was forthwith en- 
tered by the Clerk pursuant to Rule 58 of the Rules 
of Civil Procedure for the District Courts of the 
United States; and thereafter plaintiff, United 
States Fidelity and Guaranty Company, a corpora- 
tion, on May 25, 1957, duly and regularly served 
and filed herein its Motion for Judgment Notwith- 
standing the Verdict, or in the alternative for an 
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Order Granting Plaintiff a New Trial, and the said 
motion came on duly and regularly for hearing on 
June 10, 1957 before Honorable John C. Bowen, 
one of the Judges of the above Court, plaintiff 
being represented by its attorneys, Summers, Bucey 
& Howard and Theodore A. LeGros, and the de- 
fendant being represented by its attorneys, Wright, 
Innis, Simon & Todd and Arthur E. Simon; and 
the Court having heard the argument of counsel 
and being in all things fully advised, and having 
announced the decision of the Court denying the 
said motion of the plaintiff for judgment notwith- 
standing the verdict, and also denying the alterna- 
tive motion of the said plaintiff for a new trial; 
and the said plaintiff having requested the entry 
of a formal order in the premises, Now, Therefore, 
it is by the Court 


Ordered, that the motion of United States Fi- 
delity and Guaranty Company, a corporation, plain- 
tiff above named, for judgment notwithstanding 
the verdict, or in the alternative for an order 
granting a new trial herein, be and the same is 
hereby 1m all respects denied. 


Done in Open Court this 17th day of June, 1957. 


/s/ JOHN C. BOWEN, 
United States District Judge. 


Presented by: 
/s/ DOUGLAS SHAW PALMER, 


WRIGHT, INNIS, SIMON & TODD, 
Attorneys for Defendant. 
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Approved as to form and Notice of Presentation 
waived. 
/8/ THEODORE A. LeGROS, 
SUMMERS, BUCEY & HOWARD, 
Attorneys for Plaintiff. 


[Endorsed]: Filed June 17, 1957. 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL 


Notice is hereby given that United States Fidel- 
ity and Guaranty Company, a corporation, plaintiff 
above named hereby appeals to the United States 
Court of Appeals for the Ninth Circuit from the 
final Judgment entered in this action on the 17th 
day of May, 1957. 


SUMMERS, BUCEY & HOWARD, 


/8/ By THEODORE A. LeGROS, 
Attorneys for Appellant United States Fidelity and 
Guaranty Company, a corporation. 


[Endorsed]: Filed July 16, 1957. 


[Title of District Court and Cause. | 


COST BOND ON APPEAL 


Know All Men By These Presents, that we, 
United States Fidelity & Guaranty Company, and 
Maryland Casualty Company, a corporation of the 
State of Maryland, authorized to become sole surety 
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on bonds in the State of Washington, as Surety, 
are held and firmly bound unto Anderson Construc- 
tion Co., Inc., Defendant above named, as Obligee, 
in the penal sum of Two Hundred Fifty and 
No/100ths ($250.00) Dollars, for the payment of 
which, well and truly to be made, we bind ourselves, 
our heirs, administrators, successors and assigns, 
jointly and severally, firmly by these presents. 

Dated This 16th day of July, 1957. 

Whereas, on the 17th day of May, 1957, the above 
entitled Court rendered and entered a judgment or 
decree in the above entitled cause in favor of the 
above named Defendant. 

And Whereas, said United States Fidelity & 
Guaranty Co., Plaintiff, feeling aggrieved by said 
judgment or decree and desiring to appeal from 
the same to the Circuit Court of Appeals of the 
United States of America and perfect said appeal 
by this bond; 

Now, Therefore, The Condition of the Above Ob- 
ligation Is Such; That if the said appellant will 
pay all costs and damages that may be awarded 
against them on said appeal or on the dismissal 
thereof, not exceeding Two Hundred Fifty and 
No/i100ths ($250.00) Dollars, then this obligation 
shall be void; otherwise to remain in full force and 
virtue. 

UNITED STATES FIDELITY & 
GUARANTY CO., 
/s/ By THEODORE A. LeGROS, 
Its Attorney 
Principal. 


$0 United States Fidelity & Guaranty Co. 


[Seal] MARYLAND CASUALTY COM- 
PANY, 


/s/ By W. W. DIETZ, 
Attorney-In-Fact. 


[Endorsed]: Filed July 16, 1957. 


[Title of District Court and Cause. | 


ORDER AS TO EXHIBITS 


On ex parte motion of appellant, it is hereby 
ordered and directed that as a part of the record 
on appeal in the above entitled action, the clerk 
of the above entitled court shall transmit to the 
United States Court of Appeals for the Ninth Cir- 
cuit the original of all exhibits as designated, 
either by the appellant or by the appellee. 


Done in open court this 19th day of August, 1957. 


/s/ JOHN C. BOWEN, 
United States District Judge. 


Approved and presented by: 
SUMMERS, BUCEY & HOWARD, 
/s/ RICHARD W. BUCHANAN, 
Attorneys for Appellant. 


Approved as to form and notice of presentation 


waived: 
WRIGHT, ENNIS, SIMON & TODD, 


/s/ ARTHUR E. SIMON, 
Attorneys for Appellee. 


[Endorsed]: Filed Aug. 19, 1957. 
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[Title of District Court and Cause. ] 


CERTIFICATE OF CLERK 


United States of America, 
Western District of Washington—ss. 


I, Millard P. Thomas, Clerk of the United States 
District Court for the Western District of Wash- 
ington, do hereby certify that pursuant to the pro- 
visions of Subdivision 1 of Rule 10 of the United 
States Court of Appeals for the Ninth Circuit and 
Rule 75(0) FRCP, I am transmitting herewith the 
following original documents in the file dealing with 
the above action, as the record on appeal herein to 
the United States Court of Appeals for the Ninth 
Circuit at San Francisco, said papers and docu- 
ments being identified as follows: 

1. Complaint, filed Feb. 21, 1956, with exhibits 
A, B and C attached. 

2. Summons with Marshal’s Return, filed Feb. 
23, 1956. 

3. Answer, filed July 12, 1956. 

4. Stipulation and Order Regarding Tender into 
Court, filed 7/12/56. 

5. Plaintiff’s Motion for Leave to Amend its 
Complaint, filed Aug. 17, 1956. 

6. Note for Motion Calendar, filed Aug. 20, 1956. 

7. Plaintiff’s Reply, filed Sept. 21, 1956. 

8. Plaintiff’s Request for Admissions by De- 
fendant, filed 9/21/56, with Exhibits 1 and 2 at- 
tached. 

9. Demand for Jury Trial, filed Sept. 26, 1956. 
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10. Request for Admissions, filed 9/26/56. 

11. Response to Request for Admissions, filed 
9/26/56. 

12. Plaintiff’s Motion for Order Relative to De- 
fendant’s Response to Request for Admissions, filed 
Oct. 3, 1956. 

13. Note for Motion calendar, filed 10/3/56. 

14. Plaintiff’s Memorandum of Authorities in 
Support of Motion to Strike or Compel Direct Re- 
sponses, filed 10/5/56. 

15. Defendant’s Reply Memo. in Opposition to 
Plaintiff’s Motion to Strike or Compel Direct Re- 
sponses, filed 10/5/56. 

16. Response to Request for Admissions, filed 
10/8/56. 

17. Plaintiff’s Objections to Defendant’s Request 
for Admissions, filed 10/8/56. 

18. Notice of Hearing, filed 10/8/56. 

19. Plaintiff’s Memorandum Brief on Objections 
to Defendant’s Requests for Admissions, filed Oct. 
11, 1956. 

20. Defendant’s Memorandum in Opposition to 
Plaintiff’s Objections to Defendant’s request for 
Admissions, filed Oct. 12, 1956. 

21. Order on Plaintiff’s Objections to Defend- 
ant’s Request for Admissions, filed Oct. 16, 1956. 

22. Plaintiff’s Responses to Defendant’s Re- 
quests for Admissions, filed 10/24/56. 

23. Plaintiff’s Responses to Defendant’s Re- 
quests for Admissions, filed 10/24/56. 

24. Deposition of William V. Montin, filed 
2/4/57. 
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25. Plaintiff’s Request for Pre-Trial hearing, 
filed 2/14/57. 

26. Notice of Hearing upon Request for Pre- 
Trial conference, filed 2/14/57. 

27. Praecipe, plaintiff, for 10 subpoenas in blank, 
filed 5/6/57. 

28. Pre-Trial Order, filed 5/9/57. 

29. Deposition of Martin Anderson, filed 4/23/57. 

30. Deposition of V. J. Oja, filed 5/10/57. 

31. Deposition of L. E. Baldwin, filed 5/10/57. 

32. Plaintiff’s Requested Instructions, filed 5/ 
14/57. 

33. Defendant’s Requested Instructions, filed 5/ 
14/57. 

34. Plaintiff’s Trial Brief, filed 5/14/57. 

35. Defendant’s Memorandum of Authorities, 
filed 5/14/57. 

36. Defendant’s Memorandum of Authorities, 
filed 5/14/57. 

37. Plaintiff’s Additional Requested Instructions, 
filed 5/15/57. 

38. Defendant’s Requested Instructions, filed 5/ 
16/57. 

039. Defendant’s Additional Request for Instrue- 
tion, filed 5/17/57. 

40. Verdict for Defendant, filed 5/17/57. 

41. Marshal’s returns on Subpoenas, Anderson, 
et al, filed 5/22/57. 

42. Motion for Judgment NOV or for New Trial, 
filed 5/25/57. 

43. Order Denying Motion for Judgment Not- 
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withstanding the Verdict and for a new trial, filed 
June 17, 1957. 


44, Notice of ‘Appeal, filed July 16, 1957. 


45. Cost Bond on Appeal, filed July 16, 1957 
($250.00, USEF & G Co.). 


46. Appellant’s Designation of Record on Ap- 
peal, filed Aug. 19, 1957. 


47. Statement of Facts. (Court Reporter’s Tran- 
seript of Proceedings), filed August 19, 1957. 


48. Order transmitting exhibits as designated 
as part of record, on appeal, filed Aug. 19, 1957. 


Plaintiff’s Exhibits numbered 1 to 13 inclusive, 
and No. 15. 


Defendant’s Exhibits A-1 to A-4 inclusive. 


I further certify that the following is a true 
and correct statement of all expenses, costs, fees 
and charges incurred in my office by or on behalf 
of the appellant for preparation of the record on 
appeal in this cause, to-wit: 

Filing Notice of Appeal, $5.00; and that said 
amount has been paid to me by counsel for appel- 
lant. 

In Witness Whereof I have hereunto set my hand 
and affixed the official seal of said District Court 
at Seattle this 19th day of August, 1957. 

[Seal] MILLARD P. THOMAS, 

Clerk, 
/s/ By TRUMAN EGGER, 
Chief Deputy. 
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In the District Court of the United States, Western 
District of Washington, Northern Division 


No. 4093 


UNITED STATES FIDELITY & GUARANTY. 
CO., a corporation, Plaintiff, 


VS. 


ANDERSON CONSTRUCTION CO., INC., a cor- 
poration, . Defendant. 


TRANSCRIPT OF PROCEEDINGS 


Be It Remembered, that the above-entitled and 
numbered cause was heard before the Honorable 
John C. Bowen, one of the Judges of the above- 
entitled Court, and a jury, beginning Tuesday, May 
14, 1957, at 10:25 o’clock a.m. 


The plaintiff was represented by Mr. Theodore 
A. LeGros, of Messrs. Summers, Bucey & Howard, 
Attorneys at Law. 


The defendant was represented by Mr. Arthur 
EK. Simon and Mr. Douglas Palmer, of Messrs. 
Wright, Innis, Simon & Todd, Attorneys at Law. 


Whereupon, the following proceedings were had 
and done, to-wit: [1]* 


The Court: I ask if the parties and Counsel are 
ready to proceed with the trial of the ease entitled 


“Page numbers appearing at bottom of page of Reperter’s 
Original Transcript of Record. 
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United States Fidelity & Guaranty Co., a corpora- 
tion, versus Anderson Construction Company, a cor- 
poration, No. 4098. 

Mr. LeGros: The plaintiff is ready, your Honor. 

The Court: I ask the clerk to call a jury into 
the jury box to try that case. 

(Thereupon, the empaneling of a jury was 
begun, and continued until 12:00 o’clock noon, 
at which time the following proceedings were 
had): 

The Court: I would like to advise Mr. Swanson 
and Mr. Erlingsen that when we take the next 
recess, which will be during the noon hour, that you 
are excused and may go about your business as if 
you had not been asked to come here today, subject 
to the Court’s later notification to you sometime in 
the future after today, I do not know when, to 
render further jury service. 

All other jurors now in this courtroom except 
those two, and including particularly the jurors 
now [2] in the spectator seats other than Mr. Swan- 
son and Mr. Erlingsen, and each and every juror 
now in the jury box, are excused during the noon 
hour until 2:30 o’clock this afternoon. 

During that time the Court strictly admonishes 
you not to discuss this case among yourselves, do 
not discuss it with anyone else, avoid conversa- 
tions with the parties and their Counsel and with 
the witnesses in the case, avoid all contacts with 
strangers and do not discuss this case with anyone. 
Do not permit anyone to discuss it with you. 

That applies to you yourselves. Do not discuss 
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this case among yourselves. Just forget all about 
this case until and unless the Court later on makes 
some amending or different order. 

And the jurors every time after coming to the 
jury box and unless the Court advises you other- 
wise will on the occasion of every recess when the 
jurors are absent from the jury box and/or the 
jury room will refrain from discussing this case 
and will refrain from permitting others to discuss 
it with you, and apply these admonitions to all of 
your conduct. 

Be sure not to read anything in the newspapers 
about it and do not listen to any statements over 
the radio or television about it. Be certain to [3] 
have this in mind. 

IT ask the jurors now in the courtroom and those 
in the jury box to now retire for the noon hour 
until 2:30. Be back here promptly at that time. 
This does not include Mr. Swanson and Mr. Erling- 
sen. They are excused subject to later call. 

Each and all of the jurors will have the oppor- 
tunity first to leave the courtroom and use the 
elevators. 

Each juror now in the jury box will return to the 
respect seat in the jury box which you now occupy 
when you return after lunch. Be sure that you 
return to the same juror’s seat in the jury box 
which you now occupy. 

And as to Mr. Rogers, further inquiries will be 
made of him after the resumption of the court ses- 
sion at 2:30. The Court has some other duties to 
perform in the meantime. 
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I ask all others in the courtroom other than the 
jurors to kindly wait until these jurors have the 
first opportunity of using the elevators to leave the 
courthouse. 

The jurors will now retire. 

(The prospective jurors left the courtroom.) 

The Court: The Court will weleome the re- 
quested instructions from each side as soon as you 
may conveniently give them after the jury is sworn. 

Counsel are excused and the court 1s now re- 
cessed until 2:30. 

(Thereupon, at 12:05 o’clock p.m. a recess 
herein was had until 2:30 o’clock p.m.) 


Tuesday, May 14, 1957. 2:30 O’Clock P.M. 
(All parties present as before. ) 

The Court: May it be stipulated by and between 
Counsel that each one and all of the jurors who 
were in the jury box at the eall of the last recess 
has returned to the seat occupied by each one of 
the jurors respectively and that each and all of 
such jurors then in the jury box are now present? 

Mr. LeGros: It is so stipulated. 

Mr. Simon: The defendant will so stipulate. 

The Court: And that all parties on trial with 
their Counsel are either present or represented [5 | 
by their Counsel ? 

Mr. LeGros: Yes, your Honor. 

Mr. Simon: The defendant so stipulates. 

The Court: I wish now to resume the interroga- 
tion and qualifying of the jurors, and I wish now 
to direct some inquiries to Mr. Rogers. 
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(Thereupon, the empaneling of the jury was 
continued.) 

The Court: Confined to Mr. Rogers the defend- 
ant may now exercise its second peremptory chal- 
lenge. 

Mr. Simon: If the Court please, the defendant 
continues to be satisfied with the jury as now con- 
stituted. 

The Court: And do you accept the jury as now 
constituted ? 

Mr. Simon: We do, your Honor. 

The Court: The plaintiff may now exercise its 
third and last peremptory challenge. 

Mr. LeGros: If the Court please, the plaintiff 
will now accept the jury as constituted. 

The Court: I would like to ask, before the 
Court finally acts upon Counsel’s last statements, 
if there is anyone among the jurors now in the jury 
box who is aware of any condition in your health or 
in the [6] health of some member of your house- 
hold which gives you any particular concern at this 
time. If so, will you hold up your right hand? 

(No response.) 

The Court: Does any one of you take daily re- 

lief from or receive any care for diabetes? 
(No response.) 

The Court: Does anyone of you know of any 
heart affliction or any other organic trouble that 
might conceivably be worsened by your jury service 
including, among other things, the going up and 
down what I would eall a short flight of stairs to 
the jury room? 
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(No response.) 

The Court: Does any one of you know of any 

health reasons why you should not act as jurors? 
(No response.) 

The Court: Hearing none, I ask each and all of 
the jurors now in the jury box, all of whom have 
been accepted by Counsel on both sides as the jury 
to try this case, to now rise and be sworn as such 
jury. 

(Thereupon, the jury was sworn by the clerk 
of court at 2:38 o’clock p.m.) [7] 


The Court: What is the attitude of Counsel re- 
specting whether the length of this trial is such 
as to call for the empaneling of alternate jurors, 
one or more? 

Mr. LeGros: If the Court please, I cannot anti- 
cipate that this case will take longer than today 
and tomorrow to try. 

The Court: What is the attitude of defendant’s 
Counsel ? 

Mr. Simon: I have no reason to disagree with 
my friend in that respect. 

The Court: And do you feel that there is any 
reasonable necessity for alternate jurors? 

Mr. Simon: I should say not, your Honor. 

The Court: The Court will not empanel alter- 
nate jurors, and all of the other jurors now present 
will not be needed longer in this case, and I wish 
to thank each and all of you, and I include all of 
those in the jury box, for their very unselfish re- 
sponse to the Court’s call for jury service and the 
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assistance of jurors. You are now excused, all of 
the jurors present except those in the jury box. 

The Court: I ask the jurors in the jury box 
today and on all future days when you attend this 
court as jurors, be sure to report your attendance 
at the [8] Clerk’s office on the third floor. 

We have reached the stage in the trial now where 
it is appropriate for Counsel on each side, if they 
wish to do so, to make what we call an opening 
statement. 

This opening statement is not evidence and it 
must not be so regarded by the jury. It is a mere 
outline, an advance outline predictive statement 
where Counsel lets the jury and the Court know 
what Counsel at this stage honestly think the jury 
will receive as evidence during this trial. It is not 
evidence, it is not testimony by Counsel, it is not 
argument, and Counsel should not argue or make 
any comment on the probative effect of any part 
of the evidence. It is just what I have said, merely 
a brief outline of the evidence so that the Jury can 
know better what to expect in the way of evidence, 
and so far as what it proves or what it does not 
prove or what it establishes or what it is good for, 
there is no need of any comment about that. We 
will hear that type of argument later on during 
the trial. 

Neither Counsel is required to make such an 
opening statement but each will in proper order, 
eiving the first opportunity to the plaintiff, have 
that opportunity now. [9] 

It is possible that defendant might, if he chooses, 
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reserve that opportunity until some later proper 
stage in the trial. 

While making that statement at this time each 
Counsel may take any position in the courtroom 
most agreeable to Counsel who is making the state- 
ment. 

At this time we will hear plaintiff’s opening 
statement. 

(Thereupon, Mr. LeGros made an opening 
statement in behalf of plaintiff to the Court 
and jury.) 

The Court: At this time or later on at some 
proper stage of the trial defendant’s Counsel may 
make defendant’s opening statement. 

(Thereupon, Mr. Simon made an opening 
statement in behalf of defendant to the Court 
and jury.) 

The Court: At this time the plaintiff may pro- 
ceed with the plaintiff’s case in chief. 

Mr. LeGros: Call Mr. Anderson as an adverse 
witness. 

The Court: Come forward, Mr. Anderson, and 
be sworn as an adverse witness. [10] 


MARTIN ANDERSON 
ealled as an adverse witness by plaintiff, being first 
duly sworn, was examined and testified as follows: 


Direct Examination 
Q. (By Mr. LeGros): Will you state your 
name in full, please? A. Martin Anderson. 
@. Where do you reside, Mr. Anderson? 
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(Testimony of Martin Anderson.) 

Seattle, Washington. 

And your street address, please? 

Marion and Fourth Avenue. 

Do you live at the Rainier Club? 

Right. 

How long have you been in the construction 
business, Mr. Anderson? 

A. Approximately thirty years. 

Q. During that time approximately how many 
fidelity bonds have you obtained from either U.S.F. 
& G. or others in the field? | 

A. Oh, I would be guessing somewhat. Prob- 
ably fifty. 

Q. Is that on the low side? A. Probably. 

Q. On the occasion in 1955 when you became 
interested in bidding on the so-called Elmendorf 
and Ladd Air Force Base job, when was it that 
you first became aware that [11] that project was 
up for bids? 

A. Sometime in April of 1955, I think. 

Q. Did you or someone else from your organiza- 
tion first approach the others in this joint venture 
with the idea of jointly bidding on this job? 

a, Wes 

Q. I’m trying to get at with whom did the 
idea of a joint venture originate. 

A. JI think it originated with Mr. Baldwin. 

Q. With Mr. Baldwin? 

The Court: Who is he, Mr. Anderson? 

A. He’s president of Islands Construction Com- 


pany. 


OPoreor 
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(Testimony of Martin Anderson.) 

The Court: Did you say, and if not will you 
now say, what your corporate capacity with the 
defendant Anderson Construction Company is? 
What is your corporate relationship, your corporate 
position, the office in the corporation? 

A. I’m president of the company. 

®. (By Mr. LeGros): How long has Anderson 
Construction Company been incorporated ? 

A. J think it was 1948. 

@. And who were your officers in 1955? 

A. Myself, Willard Wright and Raymond 
Wright. 

@. Those are two members of the law firm with 
which Mr. [12] Simon is associated ? A. Yes. 

Q. And how about Miss Galbraith? 


A.. She was assistant secretary. 

@. She was assistant secretary? A. Yes. 

Q. Now, Mr. Anderson, handing you what has 
been marked as Plaintiff’s Exhibit 

The Clerk: Plaintiff’s Exhibit 1. 

(A bid bond application was marked Plain- 
tiff’s Exhibit No. 1 for identification.) 

Q. (By Mr. LeGros): -——1, handing you 
Plaintiff’s Exhibit 1, I wish you would examine 
that document. Directing your attention to the third 
printed page, do you find your signature on that 
page? A. Yes. 

@. And is that your signature? A. Yes. 

Q. And it’s signed “Martin Anderson, Presi- 
dent ?’’ A. Yes. 
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(Testimony of Martin Anderson.) 

Q. That’s under ‘“‘Anderson Construction Com- 
pany, Inc. ?” A.’ Wes. 

Q. And did you sign that document? 

A. Yes. 

Q. And what is the date of that document, 
please? [13] 

Mr. Simon: I object to that as calling for the 
contents of an instrument not admitted in evi- 
dence. I assume—unless he is inquiring as to the 
date on which it was signed by Mr. Anderson. 

The Court: That objection is sustained. You 
may ask him the latter question if you wish. 

Q@. (By Mr. LeGros): When did you sign this 
application, please? 

A. Ido not remember the exact date, but 1t was 
signed sometimes prior to May 25, 1955. 

The Court: Does that exhibit have a name by 
which it is usually called in your business? If so, 
state it. 

A. You mean this? 

The Court: Yes, that Plaintiff’s Exhibit 1 for 
identification. What kind of a paper is it, is what 
I mean by my question. 

A. Here it says, ‘‘Contract Application.’’ We 
usually call 

The Court: Is that what you call it, or is that— 
I want to know what you eall it. What kind of 
a name would you attribute to that paper? 

A. We usually call it a bid bond applieation. 

The Court: You may inquire. [14] 

Q. (By Mr. LeGros): Now, do you recall my 
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asking you the same question at the time your oral 
deposition was taken on April the 23rd, 1957? 

A. I do not recall that the question was the 
same. 

Q. Specifically referring to your deposition on 
Page 13, Line 4, do you recall at that time, Mr. 
Anderson, that you were under oath? A. Yes. 

@. And I asked you this question: 

“Q. Do you recall or do your records indicate 
the date upon which the application form was 
signed by you? 

“A. The date it was signed ? 

“Q. Yes. 

‘‘A. No, I don’t recall the date it was signed. 

““@. Can you tell us about when it was signed? 

‘fA. Oh, I would say it would be the latter part 
of May or early June.”’ 

Now, is your testimony different on this occasion 
than it was on that? 

Mr. Simon: I object to that as not proper, not 
a proper question. 

The Court: The objection is overruled. [15] 

A. If I understand it right, if it was signed 
prior to the 25th of May, it could still be in the 
latter part of May. 

Q. (By Mr. LeGros): How about this: “* * * 
the latter part of May or early June?” 

A. Well, I didn’t have the dates too well mem- 
orized. — 

@. You’re not sure, in other words? 
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A. I am sure for this reason, if I may explain 
it—— 

The Court: You may do so, Mr. Anderson. 

A. The job was bid on the 25th day of May, if 
my memory serves me right, and the bonding com- 
pany are usually very zealous to have our name 
on that bid bond application prior to the time the 
job is bid. That’s why I am sure it was signed 
prior to the 25th of May. 

@. (By Mr. LeGros): You mean you weren’t 
sure on April the 23rd but you are sure now? 

A. Because I’ve refreshed myself on the dates 
a little bit since then. 

Q. Now, Mr. Anderson, do you recognize the 
signature of any of the other signatories to that 
bond ? A. Yes, I do. 

(). And whose are they, please? 

A. Mr. Oja and Mr. Montin. 

The Court: How do you spell the name of Oja? 


A. O-j-a. [16] 
The Court: O- what? 
A. O-j-a. 


Mr. LeGros: I will offer Plaintiff’s Exhibit 1 
into evidence. 

Mr. Simon: I should like to inquire briefly as 
to its present condition as compared with the time 
of his signature on the voir dire as a basis for 
whether it’s admissible or not. 

Mr. LeGros: If the Court please,—— 

Mr. Simon: It’s our position that it has been 
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altered since its signing and it 1s not admissible 
until that alteration 1s explained. 

Mr. LeGros: If the Court please, that is a mat- 
ter of affirmative defense. It is a written document 
and it speaks for itself. 

The Court: The request is denied. You may 
before the Court finally makes a ruling on the offer. 
I will sustain the ruling until I find out whether 
there is to be any cross examination or not. Even 
though it may not be exactly in line with usual 
procedure to do it, the Court has the thought that 
in this case it would be appropriate to do that. 
You may proceed. Is there anything else you wish 
to ask of this witness? 

Mr. LeGros: No, your Honor. [17] 

The Court: You may inquire. 

Mr. LeGros: I am not through with my exam- 
ination, your Honor. 

The Court: Very well. I wish you to proceed 
with your examination then if you are not before 
the Court extends the right of cross examination of 
this witness who was called as an adverse witness. 

Mr. LeGros: Your Honor is withholding the 
ruling on this offer? 

The Court: I am withholding the ruling on this 
offer. 

The Clerk: Plaintiff’s Exhibits Nos. 2 and 3. 

(A performance bond was marked Plaintift’s 
Exhibit No. 2 for identification.) 

(A payment bond was marked Plaintiff’s 
Exhibit No. 3 for identification. ) 
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Mr. LeGros: May I ask, Mr. Clerk, which one 
is 2 and which one is 3? 

The Clerk: No. 2 is the performance bond and 
No. 3 is the payment bond. 

Mr. LeGros: Thank you. 

Q. (By Mr. LeGros): Mr. Anderson, handing 
you what has been marked as Plaintiff’s Exhibit 2, 
ean you tell me what that document is, please? 

A. It’s a copy of a performance bond. [18] 

@. And do you recognize your signature on that 
bond ? A. Yes, sir. 

Q. And do you recognize the signature of any 
other party on the first page? 

A. I recognize the signature of Mary E. Gal- 
braith. 

@. She is a corporate official in your corpora- 
tion, or the corporation with which she was asso- 
ciated ? A. She was at the time. 

Q. Pardon me? A. She was at the time. 

Q. She was assistant secretary at that time? 

A. That’s right. 

Q. Now, turning to the reverse side of that doc- 
ument, do you recognize the signature of any party 
on that side? A. Yes. 

Mr. LeGros: I will offer Exhibit 2. 

Mr. Simon: I have no objection. 

The Court: Admitted. 

(Plaintiff’s Exhibit No. 2 for identification 
was admitted in evidence. ) 

Q. (By Mr. LeGros): Directing your attention 
to that same document, Mr. Anderson, could you 
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tell me if the total amount of premium charged is 
indicated on that document? A. Yes, it is. 

Q@. And it says the rate of premium on this 
bond is what? [19] A. $47,753.72. 

Q@. And that bond was signed by you and at- 
tested by one of your—your assistant secretary ? 

A. Yes. 

@. And it was delivered by you to Islands Conk 
struction Company, was it not? 

A. That I do not remember. 

Q. Do you know who filed that bond with the 
Government? A. I don’t remember that. 

Q. In searching your memory 

A. It was filed by one of the joint venturers, 
either by Anderson Construction Company or 
Islands, but I do not remember who. 

@. Either Anderson or Islands filed that bond 
with the Government? Ae 7 wthank~ se: 

@. And do you know what time it was filed with 
the Government? 

A. No, I don’t know the exact date. 

@. It would be before the 17th of June, would 
it not, 1955? A. Probably. 

The Court: You mentioned the joint venture 
and two of the members of it. Who was the other 
or third member? 

A. Montin-Benson Company. [20] 

Q. (By Mr. LeGros): Now, directing your at- 
tention, Mr. Anderson, to Plaintiff’s Exhibit 3, what 
is that document, please ? 

A. It’s a payment bond. 
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Q. Do you recognize your signature on that 
document ? A. Yes. 

Q. Do you recognize the signature of any other 
party on the first page? 

A. Yes; Mary E. Galbraith. 

Q. Turning to the back side of that bond, do 
you recognize the signature of any party on that 


page? A. Recognize what? 
@. The signature of any party on that page. 
A. Very faintly. 
Q. And who is that, please? 
A. Mary E. Galbraith. 
Q. She is the same Mary E. Galbraith that was 


assistant secretary in your corporation at that time? 

A. That’s right. 

Q. And who attested your signature on the other 
bond ? A. Yes. 

Mr. LeGros: I’ll offer Exhibit 3 into evidence. 

Mr. Simon: No—— 

ie” Court: Piaimtift’s Exhibit 3 16 tiat [22] 
what you mean? 

Mr. LeGros: Plaintiff’s Exhibit 3. 

Mr. Simon: No objection, Your Honor. 

The Court: Admitted. 

(Plaintiff’s Exhibit No. 3 for identification 
was admitted in evidence.) 

Q. (By Mr. LeGros): Directing your attention 
to the reverse side of Exhibit 3, what is indicated 
there as to the total amount of the premium 
charged ? 
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A. It says, “Premium included in charge for 
performance bond.’’ 

Q. Now, Mr. Anderson, in organizing this joint 
venture what was the participating share of each 
of the members? 

The Court: Do you mean of the joint venture? 

Mr. LeGros: Yes, Your Honor. 


A. We had twenty-five per cent, Montin-Benson 
Company had twenty-five per cent, and Islands Con- 
struction Company had fifty per cent. 

Q. (By Mr. LeGros): And who was given the 
responsibility of managing this joint venture? 

A. Islands Construction Company. 

Q. By “management” was it indicated that they 
would take over all the administrative details of 
this contract? 

A. They took over practically all of them [22] 
in some matters that 

Q. Who paid the bills? A. They did. 

Q. Islands? A. Yes, sir. 

@. So it was only natural that bills should be 
sent to them? 

Mr. Simon: I object to that as leading and argu- 
mentative. 

The Court: The objection is overruled. As I 
understand, the rule permits cross examining an 
adverse witness. 

Mr. Simon: Yes. If the Court please, the joint 
venture is not the defendant in this case, what 
would have been proper in dealings with the joint 
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venture. They have chosen to sue Mr. Martin 
Anderson, a one-fourth proprietor in this thing, in- 
dividually without joining the joint venture, and 
what would have been normal procedure if they 
were billing—if this suit were against the joint 
venture, is quite a different thing from what would 
be normal procedure if they were seeking to hold 
Mr. Martin Anderson individually. 

The Court: What is the purpose of the inquiry? 

Mr. LeGros: If the Court please, it’s simply to 
set up the business procedure of this joint venture. 
I think it’s perfectly proper. 

The Court: The objection is overruled. 

Mr. LeGros: Would you read the question, Mr. 
Reporter. 

(The reporter read the last question as fol- 
lows: ‘‘Q. So it was only natural that bills 
should be sent to them ?’’) 

Q. (By Mr. LeGros): You may answer the 
question, Mr. Anderson. 

Q. I do not know if these various vendors with 
whom we did business were notified who was the 
administrative joint venturer. After they were 
apprised of that I don’t see why it shouldn’t be sent 
to Islands Construction Company. 

@. Well, now, what’s your answer? 

Mr. Simon: I submit that he has answered, if 
the Court please. 

The Court: The objection is overruled. 

Tf he ean answer it more directly, Counsel may 
ask him. A. In this instance? 
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Q. (By Mr. LeGros): Yes, in your business 
dealings with the joint venture. [24] 

A. May I—— 


Mr. Simon: Objected to as irrelevant and im- 
material. There are no business dealings with the 
joint venture that are material in this ease. 


The Court: That objection is overruled. 


You may answer, Mr. Anderson. 

A. May I elaborate a little? 

Q. (By Mr. LeGros): Go ahead. 

The Court: If it is necessary, Mr. Anderson, to 
explain. You should first give your answer directly, 
and if it 1s necessary to explain the answer to make 
it full, true and correct, you will have that oppor- 
tunity in each instance. 

A. I’ll answer the question yes, but it so hap- 
pened that our office is in the same building that 
McCollister’s office is, and Mr. Beeson, it was con- 
venient for him to come down to our office and dis- 
cuss things, sometimes lay an invoice on our desk, 
knowing that it would be taken to the proper party 
for action. 

Q. (By Mr. LeGros): Did he do that in the case 
of this bond? 

A. You mean delivery of the bond? 

Q. Deliver invoices to you. 

A. I don’t remember whether he did or not. 

Q. In searching your memory you haven’t been 
able to find [25] that out? 

A. I can’t at the moment. 
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Mr. LeGros: I have no further questions of this 
witness at this time. 

The Court: Having in mind the possibility that 
defendant may wish to call this witness as its own, 
you may cross examine if you wish, Mr. Simon. 


Cross Examination 

Q. (By Mr. Simon): Mr. Anderson, calling your 
attention to Plaintiff’s Exhibit 1, I call your at- 
tention to the third page of what you have de- 
nominated an application for a bond. At the top of 
the third page there are numerous blanks, are there 
not, which are appropriate to be filled in on the 
printed form by the insertion of written or type- 
written material? A. Yes. 

(. In two of those blanks there is a typewritten 
insertion in that portion of this document, is there 


not? A. That is right. . 
Q. One of those insertions consists of figures, 
$47,753.72 ? Tee Chat’s right. 


@. The other insertion in typewriting is the 
word “various’’, v-a-r-i-o-u-s? [26] 

A. Yes. 

Q. I will ask you whether at the time you signed 
Plaintiff’s Exhibit 1 those figures and that word 
were inserted in those blanks? 

A. They were not. 

Q. Mr. Anderson, calling your attention to 
Plaintiff’s Exhibit No. 2—— 

Mr. Simon: And will you hand him also, Mr. 
Bruff, Plaintiff’s Exhibit 3. 
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(‘The exhibits were handed to the witness.) 

Q. (By Mr. Simon): Counsel for the plaintiff 
called to your attention certain language with ref- 
erence to premium appearing on the back, appear- 
ing on Plaintiff’s Exhibit No. 2 and Plaintiff’s Ex- 
hibit No. 3. Dll ask you whether that language 
with reference to the premium was not on the back 
of Plaintiff’s Exhibit No. 2 and Plaintiff’s Exhibit 
No. 3 respectively, those recitals with reference to 
premium were on the back of those instruments? 

A. Yes. 

@. Did you sign anything on the back of those 
instruments ? A, No. 

Q. Your signature is on the front of the in- 
strument where you identified it? [27] 

A. Yes. 

Mr. Simon: That is all the cross examination 
I have at this time, Your Honor. 

The Court: Any further interrogation of the 
witness ? 

Mr. LeGros: Yes, on redirect. 

The Court: You may do so. 


Redirect Examination 
Q. (By Mr. LeGros): Mr. Anderson, on this 
occasion you have stated categorically that the fig- 
ures $47,753.72 were not on Plaintiff’s Exhibit 1 
when you signed it, and vow’re positive at this time? 
The Court: You should indicate whether it is a 
question or a statement. The record will not show 
that 


vs. Anderson Construction Co., Inc. 117 


(Testimony of Martin Anderson.) 

Q. (By Mr. LeGros): Are you positive at this 
time that those figures were not on the application 
when you signed it? 

A. Yes, I am positive. 

Q. You reeall your deposition being taken on 
April 23rd, 1957, in Mr. Simon’s office? 

me Wes, 

Q. And directing your attention particularly [28] 
to Page 11 of that deposition, at Line 22 this ques- 
tion was asked you by me: 

“Q. Handing you Exhibit 1, I believe you have 
seen a copy of that which was included with the 
complaint that was served upon you, the applica- 
tion for the bond we have discussed, a performance 
bond and a payment bond. I direct your attention 
to the amount of the premium shown on the reverse 
side. What is that amount, please ?”’ 

The Court: The witness ought to be permitted 
to see what was then referred to as Exhibit 1. Can 
you show him what you then referred to as Ex- 
hibit 1? 

Mr. LeGros: Yes. It’s an exact duplicate of what 
he’s got in front of him. 

The Court: Will you look at that exhibit, then. 

Q. (By Mr. LeGros): Look on Page 3 where 
the amount of $47,753.72 is shown. I asked you, 

“Q. ... What is that amount, please?” 

And you answered, ‘‘A. $47,753.72.” 

I then asked you, ‘‘Q. I will ask you specifically 
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if that [29] blank was filled in when you signed 
that form ?’’ 

And you answered on that occasion, “A. I don’t 
remember whether it was or not.’’ 

Now, Mr. Anderson, what is your testimony at 
this time ? 

A. I testify that it was not filled in. 


(). You were under oath on that prior occasion, 
were ‘you not? Ate West 

@. Were you deliberately misleading me? 

A. No, sir. 

@. What has caused the change in your testi- 
mony ? 

A. I have signed many of these bond applica- 
tions in blank. I have never—— 

Q. I’m not asking vou about that, Mr. Ander- 
son. I’m asking you why the difference in your 
testimony between April 23rd and this date now. 

A. I think it’s impossible to have a figure in 
there when you sign a bid bond application because 
nobody knows what the amount is going to be until 
the job is bid and you know the contract amount. 

Q. All right. Then I’m asking you now, what 
is your correct testimony ? 

A. That it was not filled in. [30] 

@. Then you were in error on April the 23rd? 

Mr. Simon: I object to that as not being a proper 
inference. 

The Court: The objection is overruled. 

@. (By Mr. LeGros): You may answer. 
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Mr. Simon: Well, if the Court please, I don’t 
know whether the Court knows what his answer 
was. 

The Court: The Court has ruled. This is cross 
examination. 

A. It may have been partly in error. 

Mr. LeGros: That’s all. 

The Court: Is there anything else, Mr. Simon? 

Mr. Simon: May I inquire what page that was on? 

Mr. LeGros: Pages 11 and 12. 

The Court: Beginning at Line 22, I believe. 

Mr. Simon: Will you please hand Mr. Ander- 
son Plaintiff’s Exhibit 2. 

The Court: That will be done. 

The Clerk: He has it. 

Mr. Simon: All right. 


Recross Examination 

Q. (By Mr. Simon): At the time of the in- 
terrogation concerning which [31] Counsel has 
asked you, I’ll ask you whether he didn’t ask you, 
“Q. Handing you Exhibit 1, I believe you have 
seen a copy of that which was included with 
the complaint that was served on you, the appli- 
cation for the bonds which we’ve discussed, the 
performance bond and the payment bond. I 
direct vour attention to the amount of premium 

shown on the reverse side.” 


I’ll ask you whether that interrogation did not 
have as its object and whether your attention was 
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not directed to the reverse side of Plaintiff’s 2, the 
performance bond, and whether when he said, 
‘What is the amount, please?’’ you did not answer, 
“$47,753.72.” And, 


“Q. I will ask you specifically if that blank 
was filled in when vou signed the form?”’ 


whether you did not answer, 
‘SA. I don’t remember whether it was or not.”’ 


Now, isn’t that what transpired ? A. Yes. 

Mr. Simon: That’s all. 

Mr. LeGros: No further questions. [32] 

The Court: The witness is excused from the 
stand. 


(Witness excused.) 


The Court: We will have a short recess for 
about ten minutes. The jury will retire, remember- 
ing the Court’s previous admonitions. 


(Short recess.) 


The Court: All are present as before the recess. 
You may now proceed. 

Mr. LeGros: I would like at this time to call Mr. 
Oja as an adverse witness. 

The Court: Come forward and be sworn as an 
adverse witness. 
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called as an adverse witness by plaintiff, being first 
duly sworn, was examined and testified as follows: 


Direct Examination 

Q@. (By Mr. LeGros): Would you state your 
name in full, please? ma, Vern One. 

Q. And your address please, sir? 

A. 13023 Holmes Point Drive Northeast, Kirk- 
land. 

@. And what is your employment, sir? 

A. Secretary-treasurer of Islands Construction 
Company. [33] 

Q@. And were you so engaged in May and June 
of 1957-1955 ? A. I was. 

@. And have you been so employed continuously 
since that date? A. Yes. 

@. You are here in response to a subpoena duces 
tecum ? AS 1 98,212, | 

Q. Did I ask you to bring statements of account 
with you as submitted to the joint venture composed 
of Islands Construction Company, Anderson Con- 
struction Company, Inc., and Montin-Benson Cor- 
poration ? A. Yes, sir. 
~Q. Do you have those with you? 

A. Well, I have some and Mr. Simon, our Coun- 
sel, has the others, I believe. 

@. I would ask that the statements of account 
that vou received in connection with this bond pre- 
mium be given to the clerk for marking. 

A. That’s one. I think I might have another one 
here. I don’t believe that I have all the statements 
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that they possibly rendered to us because—they 
make six copies of everything, and—that’s in con- 
nection with this also. I believe you have all of them 
there. Those are all the ones I have in my file. [34] 

Q. From your records, Mr. Oja, can you tell me 
when the first statement of account was received by 
you? | 

Mr. Simon: If the Court please, I should like to 
object upon the ground that it’s irrelevant and im- 
material to any issue between Mr. Anderson and the 
United States Fidelity & Guaranty Company what 
statements were sent by MeCollister & Company to 
Islands. 

The Court: The objection is overruled. You may 
answer, Mr. Oja. 

A. I believe I received an original statement ap- 
proximately June 13th, 1955, which showed the 
amount of the bond premium as calculated by Me- 
Collister & Company. 

Q. (By Mr. LeGros): And what was the 
amount of that premium, please? 

A. I think it was 

Mr. Simon: I object to that as not the best evi- 
dence, and may it be understood that I have a con- 
tinuing objection on this line of inquiry as previ- 
ously stated ? 

The Court: The previous objection is overruled. 
The present one, in so far as it is an additional ob- 
jection, is sustained until it is shown that it 1s the 
best evidence. 

The Clerk: Plaintiff’s Exhibit 4. [385] 
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(Statements of account were marked Plain- 
tiff’s Exhibit No. 4 for identification.) 

Mr. LeGros: I will offer Plaintiff’s Exhibit 4. 

Mr. Simon: I object 

The Court: Have you seen them? 

Mr. Simon: Yes, I have seen them. I renew the 
objection to all of them that I have heretofore 
raised with reference to the inquiry concerning one, 
that these purport to be statements from McCol- 
lister & Company to Islands Construction Com- 
pany, and as such they are irrelevant and immate- 
rial. 

The Court: I have not heard any testimony since 
these were marked identifying these with any ques- 
tions Counsel may ask as preliminary questions as 
to the history behind these papers which are part of 
this Exhibit 4 for identification. 

Mr. LeGros: If the Court please, these exhibits 
are offered pursuant to pretrial order. 

The Court: May I have the file, Mr. Clerk. 

The Clerk: Yes, your Honor (handing file to the 
Court). 

Mr. LeGros: Which was signed by Mr. Simon, 
at which time we discussed these very exhibits and 
he admitted them into evidence. [36] 

The Court: What testimony has this witness 
given indicating the relevancy of them? Just in the 
briefest possible way. 

Mr. LeGros: ‘That these are statements of ac- 
eount submitted to Islands Construction Company 
as manager of the joint venture. 
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The Court: Did he say they were? 

Mr. LeGros: Yes, your Honor. 

The Court: They had not been marked up to 
that time and I am not sure that he was talking 
about these when he was talking about the subject 
of having at one time received something of this 
nature. 

Mr. LeGros: Yes, your Honor, that’s what he 
was talking about. 

The Court: I am not sure that it is so shown in 
the evidence. You may let him see those exhibits, 1f 
you wish, and see if you wish to ask him any ques- 
tions about it. 

Q. (By Mr. LeGros): Do you have the exhibit 
before you, Mr. Oja? 

The Court: Plaintiff’s Exhibit 4, the papers 
comprising it. 

Q. (By Mr. LeGros): Do you have it before 
you? A. Yes, I do. 

Q. And are those statements of account received 
by you [37] from McCollister & Co., Inc.? 

A. Yes, they are. 

Q. And are those in connection with a joint ven- 
ture that Islands Construction Company, Anderson 
Construction Company and Montin-Benson Corpo- 


ration were engaged in? A. Yes. 
Q. And that is the Elmendorf-Ladd Air Force 
Base operation ? A. Yes. 


Q@. And was Islands Construction Company des- 
ignated as the manager of that joint venture ? 
Al” Wes sir: 
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@. And as manager of that joint venture did 
your organization receive those statements of ac- 
count? As, Yow, sir. 


Mr. LeGros: I'll now offer Plaintiff’s 4. 


Mr. Simon: It’s objected to upon the ground 
that they are irrelevant and immaterial, for the rea- 
son and upon the ground that in this case between 
the United States Fidelity & Guaranty Company 
as plaintiff and Anderson Construction Company as 
defendant no statements of account rendered by 
McCollister & Company to Islands Construction 
Company are either relevant or material, and I call 
to the Court’s attention in support of that position 
and against the suggestion of Counsel that I may 
have waived the provisions of Paragraph [88] V on 
Page 10 of the pretrial order herein, starting with 
the second sentence. 

The Court: The Court was considering your ob- 
jection in the light of the testimony concerning rel- 
evancy and not in the light of any statement in the 
pretrial order. If the statement in the pretrial order 
is to the contrary, Mr. Simon, I would be very 
much interested to see that. Is there a contrary pro- 
vision in the pretrial order? 

Mr. Simon: The statement of the pretrial order 
is that, ‘‘No statements of account were rendered by 
the plaintiff to this defendant.’’ 

The Court: What line on what page? Did you 
say Page 10? 

Mr. Simon: Yes, Page 10, Line 7. 
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The Court: The objection is overruled, gen- 
tlemen. 
Mr. LeGros: I will renew my offer of Exhibit 4. 
The Court: Plaintiff’s Exhibit 4 is now ad- 
mitted. 
(Plaintiff’s Exhibit No. 4 for identification 
was admitted in evidence.) 


Q. (By Mr. LeGros): Directing your attention 
to the first of the statements of account, you have 
previously [389] indicated that that statement was 
received by you on or about June 18, 1955 ? 

A. Well, Vl have to correct that statement. The 
statement is dated June 15th, so it must have been 
sometime after June 15th. 

@. When was the next one received ? 

A. Well, the next one I have here was received 
sometime after the Ist of September. It’s merely a 
statement of the account that McCollister Company 
rendered to the joint venture. 

@. Do you find, Mr. Oja, that you received a 
statement of account on July Ist, 1955? 

A. It’s very likely that I did, but I don’t have 
it in our files. 

@. And on August 1, 1955? 

A. I believe that could be so, as they rendered 
them every month. 

Q. Yes. And what was the amount indicated on 
the first statement of account that you received ? 

A. Well, reading this one, the balance due is 
thirty-five thousand eight 
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Q. Directing your attention to the first state- 
ment of account. 

A. Well, this original invoice—this is an invoice, 
not a statement. $47,753.72. [40] 

Q. Yes, and was that the amount that was billed 
you in July and in August? 

A. This is the amount that was billed to us in 
June. 

Q. Yes, and I’m asking—— 

The Court: What year? 

A. June, 1955. 

Q. (By Mr. LeGros): I’m asking, was that 
same amount billed to you in July and August? 

A. It was not billed. It was shown on a state-. 
ment as an account owed. 

Q. As an account owed, and you received such a 
statement ? A. Yes. 

Q. In that same amount in July and August? 

A. Well, I don’t have copies of those particular 
statements here, so [ can’t —I would assume they 
would probably be in the same amount. 

@. And did you receive a statement of account 
on September 1, 1955 ? A. Yes, I did. 

@. And what does that indicate? 

A. It shows a balance due of $35,815.29. 

Q. And how do they arrive at that balance? 

A. They arrived at that balance by showing, 
‘‘Contract Elmendorf Air Force Base, $47,753.72. 
Return premium: 25% of this contract to be re- 
ported by Oklahoma Office, [41] $11,938.43,’ and 
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net balance due McCollister & Company of $35,- 
815.29. 

The Court: Mr. LeGros, it might be a great con- 
venience to this jury if you let it be shown in your 
question that you are directing his attention to the 
exhibit. 

Mr. LeGros: I asked him to refer to his exhibit 
under date of September 1. 

The Court: You did it in such a way that I 
could not tell whether you were asking a new ques- 
tion the answer to which was to be stated orally or 
whether it was something you were asking him to 
read from the contents of Exhibit 4. 

Mr. LeGros: Yes, your Honor. 

Q. (By Mr. LeGros): Directing your attention, 
Mr. Oja, to Exhibit 4—— A. Yes. 

Q. and to the statement under date of Sep- 
tember 1, 1955, included therewith, I’m asking you, 
you have just completed reading from that state- 
ment? A. Yes. 

Mr. LeGros: JI have no further questions of this 
witness. 

The Court: You may examine, having in mind 
your intention as to calling or not calling this wit- 
ness [42] in the future as a witness for the de- 
fendant. 

Mr. Simon: If the Court please, in connection 
with Plaintiff’s Exhibit 4 I should like to have 
marked for identification this letter of September 
14th. 

The Court: That will be done. 
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The Clerk: Defendant’s Exhibit No. A-1. 
(A letter was marked Defendant’s Exhibit 
No. A-1 for identification. ) 


Cross Examination 

Q. (By Mr. Simon): Mr. Oja, calling your at- 
tention to what has been marked for identification 
as Defendant’s Exhibit A-1, I’l] ask you whether 
you recognize that? A. I do. 

Q. Is that the original of a communication re- 
ceived by you from McCollister & Company in con- 
nection with this same line of statements and bills 
that Counsel has interrogated you about? 

Aven Tims: 

The Court: Who is the addressee of that com- 
munication? What is the form of the name of the 
addressee of that communication ? 

A. Islands Construction Company. 

Q. (By Mr. Simon): J’ ask you whether it has 
reference [43] to the same obligation that was the 
subject of Counsel’s interrogation of you? 

A. It does not have reference to the same obli- 
gation. It’s a lesser amount. 

Q. I’m asking you, does the amount referred to 
arise out of the execution of the bonds? 

A. Yes, it does. 

@. The very bonds in question? 

A. Wes, om. 

Q. When did you receive that document? 

A. September 15, 1955. It’s marked right on the 
face of it. 
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Q. Is that your receipt stamp? 
A. Yes, it 1s. 
Mr. Simon: I’ll offer that in evidence. 
Mr. LeGros: I have no objections. 
The Court: Admitted. 


(Defendant’s Exhibit No. A-1 for identifica- 
tion was admitted in evidence.) 


The Court: Anything else? 

Mr. Simon: Yes. I would like to have the witness 
read it. 

The Court: That may now be done. 

Q. (By Mr. Simon): Will you please read 
that? 

A. Yes. This is McCollister & Company, Incor- 
porated, [44] General Agents, 300 Central Build- 
ing, Seattle 4, Washington. September 14, 1955. 
Islands Construction Company, Inc., 1103 North 
36th, Seattle 3, Washington. 

“Gentlemen: 

“On September 1, 1955, a statement was sent you 
showing an amount due of $35,815.29. This, of 
course, covers the bond, dated June 3, 1955, for 
Elmendorf Air Force Base. We understood that 
this was to be paid in three installments of one 
third each and we would appreciate it if you would 
let us have one third of this at this time as we are 
in need of funds to pay our Companies. 

“Very truly yours, MeCollister & Company, Inc.” 

Signed by M. G. Worthing, Treasurer. 

Mr. Simon: That’s all at this time. 
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Redirect Examination 

Q. (By Mr. LeGros): Mr. Oja, you have pre- 
viously referred in my direct examination to the 
statement of account under date of September 1, 
1955 ? A. Yes. 

Q. And that shows also a balance due of $35,- 
815.29, does [45] it not? A. Yes, sir. 

Q. After showing the 25 per cent through the 
Oklahoma. office, deducting that amount from the 
total premium price ? 

A. Well, I don’t have that statement in front of 
me but I assume that’s what it says. 

(Plaintiff’s Exhibit No. 4 was handed to the 
witness. ) 

Q. I’m directing your attention to the statement 
of September 1 contained in Exhibit 4. The balance 
shown due there is also $35,815.29, is it not? 

A. Yes. 

Q. And that balance is arrived at by deducting 
25 per cent of this contract to be reported by Okla- 
homa City office? 

A. By Oklahoma office, yes. 

Q. Yes. Now referring further to Exhibit 4, 
does that exhibit include a statement of account 
submitted to you by the Oklahoma City office of 
Ancel Earp? 

A. Yes, but of a much later date. 

@. And what is that date? 

A. October —well, it was probably received 
about October 15th, as this received stamp here 
October 6, 1955, was probably rendered to one of 
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the other joint venturers and it was probably re- 
ceived by our office probably [46] seven days later. 
Q. It was sent to you by one of the other joint 
venturers ? 
Yes, I believe that was the case. 
Probably the Oklahoma City joint venturer? 
It could be. 
And what is that amount, please? 
$11,938.48. 
That is the same amount shown on the Sep- 
homies Ist statement to be reported by Oklahoma 
office ? Ay waliinst 
Mr. LeGros: That’s all. 
The Court: Anything further? 


OrOPop 


Recross Examination 

Q. (By Mr. Simon): Mr. Oja, until you re- 
eeived that last statement in October which you 
have just been testifying about from Ancel Earp, 
had you ever heard of Ancel Earp? 

A. I did not. 

The Court: Is there anything else? Are you fin- 
ished, Mr. Simon? 

Mr. Simon: Yes, your Honor. 

The Court: Have you finished ? 

Mr. LeGros: I have finished with this witness. 

The Court: This witness is excused. 

(Witness excused.) [47] 

The Court: Call the next plaintiff’s witness. 

Mr. LeGros: Call at this time as an adverse wit- 
ness Mr. Loren Baldwin. 
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The Court: Come forward and be sworn as an 
adverse witness. 


LOREN ELLSWORTH BALDWIN 
ealled as an adverse witness by plaintiff, being first 
duly sworn, was examined and testified as follows: 


Direct Examination 
Q. (By Mr. LeGros): Would you state your 
name in full, please? 
A. Loren Ellsworth Baldwin. 
The Court: Warren? 
A. Loren Ellsworth Baldwin. 
Q. (By Mr. LeGros): And where do you re- 


side, sir? A. 6421 Windemere Road. 
The Court: Where? 
A. Seattle. 


Q. (By Mr. LeGros): And other than being my 
landlord what is your occupation ? 

A. Contractor. 

Q. Now, Mr. Baldwin, what is your official duty 
with the Islands Construction Company? [48] 

A. President. 

Q. And how long have you been president of 
that concern ? A. Six years. 

@. When was it that—— 

The Court: President of which concern did you 
say ? 

A. Islands Construction Company. 

Q. (By Mr. LeGros): And when was it that a 
joint venture was formed between Islands Con- 
struction Company, Anderson Construction Com- 
pany and Montin-Benson Corporation? 
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A. In May, 1955. 


@. And was this joint venture formed for one 
specific operation ? A. Yes, it was. 

@. And what was that, please? 

A. For the construction of a project known as 
826 in Alaska. 


@. That’s what we have previously referred to 
as the Ladd-Elmendorf Air Force project? 


A. (Witness nods his head.) 

@. You'll have to answer because the reporter is 
taking this down. A. Yes. 

@. Now, Mr. Baldwin, could you briefly tell us 
what was [49] the scope of that project? 

A. Well, it was the construction of three hang- 
ars, one field house, some ammunition igloos, an 
electronic building, and that’s about it. 

@. Can you tell us approximately in dollars 
what that job amounted to? 

A. About six million dollars. 

Q. And did that job at the time it was being 
contemplated exceed the capacity of any one of the 
companies 1n the joint venture? 

A. No, it did not. 

Q. Why was a joint venture organized then on 
this project? 

A. Well, I think mainly to minimize the risk of 
operating a contract of that type in Alaska. 

Q. And what were the rights and obligations of 
the various members of the joint venture as it was 
constituted ? 
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Mr. Simon: That’s objected to as irrelevant and 
immaterial, not the best evidence. 

Mr. LeGros: I think he as president and manag- 
ing agent 

The Court: Read with respect to what. That 
part of the question I want to hear. 

(The reporter read the last question.) 

Mr. LeGros: One to the other. 

The Court: The objection is overruled. [50] 

A. Well, we—TIslands Construction Company 
were the managing directors of the contract. We 
have 

The Court: What do you mean by that? Do you 
mean the joint venture in respect to the contract or 
do you mean something else? 

A. No, I mean the joint venture. We managed 
the joint venture. 

The Court: You may proceed. 

A. But it is done under an agreement which we 
sien prior to the procedure of our work. I believe 
this agreement calls for our company to be the 

The Court: Now wait just a minute. If there is 
objection to that, the Court 

Mr. Simon: I have already made my objection, 
if the Court please, and the Court overruled it. 

The Court: The objection to this part of it is 
sustained. He cannot state what the agreement said. 

Q. (By Mr. LeGros): Do you have a copy of 
that agreement ? 

A. I don’t have a copy with me, no, sir. 

Q. <A copy can be produced ? 


186 Umited States Fidelity & Guaranty Co. 


(Testimony of Loren Ellsworth Baldwin.) 

A. I’m sure it ean. 

Mr. LeGros: I will make demand upon Counsel 
now for a copy of the agreement between the joint 
venturers. 

Mr. Simon: I object to it as irrelevant and [51] 
immaterial, confidential, of no importance to this 
case, 

The Court: The objection is overruled. 


Mr. Simon: Is the Court directing me to pro- 
duce a copy of this agreement? 


The Court: The Court recognizes the validity of 
the demand, and Counsel might have certain rights 
to use as secondary of the agreement if Counsel for 
the construction company in question did not pro- 
duce it, Counsel might have certain privileges, and 
the Court does rule that the demand is a valid 
demand. You may do that tomorrow, not now. You 
may have until tomorrow to do that. 

Q. (By Mr. LeGros): Mr. Baldwin, as manager 
of the joint venture was it one of your duties to 
make payments on statements of account rendered 
to the joint venture? 

A. That is correct, but I believe the—that 1s cor- 
Leek, 

Q. And in that capacity did you sign checks 
payable to McCollister & Company on the state- 
ments of account as submitted by them? 

A. I signed checks to MceCollister & Company. 

@. You are here under a subpoena duces tecum 
and I asked you to bring with you cancelled checks 
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made payable to MeCollister & Company. Do you 
have them? . 
A. I believe our Counsel has them. [52] 
Mr. LeGros: I ask that they be marked. 
The Court: That may be done. 
The Clerk: They will be marked Plaintiff’s Ex- 
hibit 5. 
(Two cancelled checks were marked Plain- 
tiff’s Exhibit No. 5 for identification.) 


Q. (By Mr. LeGros): Directing your attention 
to Plaintiff’s Exhibit 5, which 1s composed of two 
cancelled checks, could you give me the date of the 
earliest of the two checks? 

A. The first one is September the 12th. The 
amount is $11,938.43 and—— 

The Court: Wait just a minute. Do not state 
what the contents are yet. 

Q@. (By Mr. LeGros): That date again is what? 

A. September 12th. 

Q. September 12th? A. Yes. 

Mr. LeGros: I will offer Plaintiff’s Exhibit 5. 

The Court: Admitted. 


(Plaintiff’s Exhibit No. 5 for identification 
was admitted in evidence.) 


Q. (By Mr. LeGros): Now referring to the—— 

The Court: Now you may have him read the 
[53] amounts, if you wish to do so. 

Mr. LeGros: Yes. 

Q. (By Mr. LeGros): Referring to the check 
bearing the date of September 12th, is that the date 
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upon which you signed it or the date upon which 
the check was drawn, if you recall? 


A. JI don’t recall that, sir. 


Q. The check shows it was drawn on September 
12th, however, does it not? A. That’s right. 


Q. And what is the amount of that, please? 

A. $11,988.43. 

The Court: 28 or 38 dollars, the end of the dol- 
lars digits? 


A. $11,938.48. 
The Court: Nine-three-eight forty 
A. ——three cents. 


The Court: You may inquire. 

Q. (By Mr. LeGros): Now directing your at- 
tention to the second of the two checks, what date 
does that bear? A. October 17, 1955. 

@. And could you tell me whether the check 
was signed by you on that date or whether it was 
drawn on that date, if you can recall? 

A. No, I can’t recall. [54] 

@. And what is the amount of that check, please ? 

A. $11,938.43. 

Q. Mr. Baldwin, your checks, when they are 
drawn, are they in two parts? That is, is there a 
perforation to which is attached a second portion 
which is removed by the person to whom the check 
is made payable before deposit? A. Yes, sir. 

The Clerk: Plaintiff’s Exhibit No. 6. 

(Two vouchers were marked Plaintiff’s Ex- 
hibit No. 6 for identification.) 
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Q. (By Mr. LeGros): Mr. Baldwin, I’ll ask you 
to examine Plaintiff’s Exhibit No. 6 which has just 
been presented to you and ask if you recognize 
that as the second half portion of each of the checks, 
a photostat of the second half portion of each of 
the checks we have referred to? 

A. No, I do not recognize it. 

Q. Is it similar to the information contained on 
your second half portions of your checks as to the 
printed material on there? A. Yes, it 1s. 

Q@. And what—— 

A. Well, the amount of money indicates that it’s 
the same, and I imagine it is, but I don’t recognize 
it. [55] 

Q. It has all the appearances of being the same? 

A. Yes. 

Mr. LeGros: I’ll offer Plaintiff’s 6. 

The Court: Admitted. 

(Plaintiff’s Exhibit No. 6 for identification 
was admitted in evidence.) 

Mr. LeGros: I have no further questions of this 
witness. 

Cross Examination 

Q. (By Mr. Simon): Mr. Baldwin, on Plain- 
tiff’s Exhibit 6 which Counsel just asked you about 
I notice that there are two of these vouchers, if you 
ean call them that, in Exhibit 6. It consists of two 
vouchers. Will you look at them, please. In the up- 
per left-hand corner of one of them there are some 
figures, or in the upper left-hand corner of both 
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of them there are some figures. Do you know by 
whom those figures were placed there? 

A. No, sir: 

Q. What are those figures? 

A. One of them reads, “9-19-1955”, which I — 
and the other reads, ‘‘10-21-1955”’. 

Q. Do you know anything about who put those 
figures there or what they represent other than the 
inference that [56] they probably represent a date? 

A. I have no idea, sir. 

Mr. Simon: I have no further questions of this 
witness at this time. 

The Court: Is that all? 

Mr. LeGros: Yes, Your Honor. 

The Court: This witness is excused. 


(Witness excused.) 


The Court: I believe that we will excuse the jury 
at this time, too. Will Counsel approach the bench 
for a moment. 

(The Court and Counsel conferred privately.) 

The Court: Members of the jury, Counsel and 
the trial judge will have a good deal of work some- 
time tomorrow together in the absence of the jury 
in matters that do not concern the jury. There is a 
strong likelihood now that this case will go to the 
jury late tomorrow afternoon. If it does, as to how 
much longer the jury will need after that to delib- 
erate is a matter that then more or less will be in 
the jutry’s own hands, and you cannot tell now and 
you should not try to tell now, either, how long that 
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will take, because the case has not been submitted to 
you yet. There are a good many important things to 
be done [57] yet before the case will be submitted, 
to lear the evidencé offered by the defendant among 
other important things. 

You should tell everybody in your home who 
might be concerned about your long absence from 
home or long delay in arriving home at the end of 
tomorrow’s day or work day or arriving home for 
dinner or anything of that sort to please excuse 
you from any thought that they might have that you 
would be home for dinner, because I do not think 
it likely that you will be: 

I think, though, that I should ask you to be pre- 
pared to stay together overnight. That sometimes 
becomes necéssary, and nobody in the world can tell 
that except the jurois themselves after they begin 
working and deliberating together, and when it be- 
comes necessary in 4 case as important as this to do 
that the Court makes arrangements for the proper 
and suitable lodging of the jurors in a hotel, and so 
I think you should tell your family members not 
to look for you until they saw you coming and not 
be surprised if you did not get home at all that 
night, tomorrow night: 

I do not wish to disturb your home lives, and 
neither do Counsel or any party or parties con- 
nected with this case, but at the same time if the 
case should be submitted the Court would not be 
hasty about ending [58] the jury’s deliberations in 
the ease. The Court would give the jury plenty of 
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time if they felt they needed more time to deliber- 
ate in the case. 

And so you better be prepared with sufficient 
necessary attire to remain away from home over- 
night, and that relates to both men and women 
jurors, and the men will be interested, of course, 
in shaving kits and things of that sort. 

And the men, I ask all of you who drive your 
cars here tomorrow, that you put them in a place 
where you will not have to ask anybody’s leave, 
anybody’s permission to get a key to move that car. 
Leave the car in such place that you can always go 
to it and always have available the key to it at any 
hour of the day or night. Otherwise you might be 
ereatly inconvenienced. 


The jury, subject to the Court’s previous ad- 
monition, is excused until tomorrow morning at 
9:30. You may now retire subject to the Court’s 
previous admonitions, which the Court requests that 
you strictly applv to all of your conduct until the 
further order of this Court. 

The jury will now retire until tomorrow morning 
at 9:30. Be here at that time. [59] 

(The following proceedings were had with- 
out the presence of the jury:) 

Mr. Simon: May I address the Court, please? 

The Court: Yes. 

Mr. Simon: Mr. Palmer informs me that we 
have with us some of our forms of requested in- 
structions which we are perfectly willing to deliver 
now. 
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The Court: I hope you will serve them on op- 
posing Counsel and give the clerk two copies, if 
you please, Mr. Palmer, the original ribbon and a 
legible carbon, the original bearing acceptance of 
service by opposing counsel. Do not permanently 
staple them together; use an ordinary paper clip 
that can be removed. 

We may have a few minutes in the morning of 
something else, but we just cannot help that. We 
have something scheduled tomorrow morning that 
we want to attend to. 

Counsel are excused until 9:30 tomorrow morn- 
ing and the court is recessed until 9:15 tomorrow 
morning. 

(Thereupon, at 4:45 o’clock p.m., a recess 
herein was taken until 9:30 o’clock a.m., Wed- 
nesday, May 15, 1957.) [60] 


Wednesday, May 15, 1957. 10:45 O’Clock A.M. 
(All parties present as before.) 

The Court: Do Counsel wish to make any state- 
ment which is of concern to them or which they 
would like the Court to deal with in the absence of 
the jury? 

Mr. LeGros: No, your Honor. 

Mr. Simon: Not at this time, your Honor. 

The Court: Then we will take the midmorning 
recess at this time for about ten minutes, and I ask 
the bailiff to notify the jurors that they will now 
consider this the midmorning recess and be ready 
to return to the jury box within a few minutes. 

The Bailiff: Yes, your Honor. 
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(Short recess.) 
(The following proceedings were had within 
the presence of the jury): 

The Court: Let the record show that all of the 
jurors are present and also that all parties on trial 
with their Counsel are present and are represented 
by Counsel. 

Mr. Simon, did you have something you wish to 
say ? 

Mr. Simon: Yes. May it please the Court, [61] 
in the course of the cross examination as an ad- 
verse witness, or the examination as an adverse 
witness of Mr. Loren Baldwin yesterday by Mr. 
LeGros, Mr. LeGros made demand upon me that I 
produce a copy of the joint venture agreement that 
he referred to in his testimony. I have delivered 
that to Mr. LeGros, and I should hke the record to 
so show. 

The Court: Is there any objection to the record 
showing that, Mr. LeGros? 

Mr. LeGros: No, your Honor. I have it before 
me. 

If the Court please, I should like at this time to 
recall Mr. Baldwin as an adverse witness for the 
purpose of some additional questions, both in re- 
gard to this agreement and in regard to one or two 
other matters. 

The Court: J promised, and I believe you had 
no objection, that Mr. Simon might make a request 
about some other witness’ convenience. Do you 
wish to make any such now at this point? 

Mr. Simon: That witness is expected at 11:30, 
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your Honor. I should like, with the Court’s per- 
mission and with Mr. LeGros’ acquiescence, to in- 
terrupt when he arrives. 

Mr. LeGros: Certainly. [62] 

The Court: That will be granted. 

Mr. Simon: I have no objection to the request 
of Counsel at the present time. 

The Court: Mr. Baldwin, would you kindly re- 
sume the stand for further interrogation of you 
as an adverse witness so far as concerns the plain- 
tiff. | 

LOREN ELLSWORTH BALDWIN 
recalled as an adverse witness by plaintiff, being 
previously duly sworn, was examined and testified 
further as follows: 


Direct Examination 
Q. (By Mr. LeGros): Mr. Baldwin, in your 
capacity as president of Islands Construction Com- 
pany did you sign on behalf of your company cer- 
tain payment bond and performance bond in this 
connection ? A. I’m sure I did. 
@. Handing you what has been marked as Ex- 
hibit | 
Mr. LeGros: There are two of them there. 
The Clerk: Do you want them marked together? 
Mr. LeGros: They can be marked together, yes. 
The Clerk: It will be Plaintiff’s Exhibit No. 7. 
(A performance bond and payment bond 
were marked Plaintiff’s Exhibit No. 7 for iden- 
tification. ) 
Mr. LeGros: If the Court please, I would like 
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[63] to also pass up typed duplicates of those bonds 
which I think will be much more legible and ask 
the witness to compare them, and it may be that 
we can substitute these for the photo copies. 

The Court: <A circumstance which for the sake 
of those hereafter considering the exhibit might be 
desirable. 

Mr. LeGros: Does the witness have—— 

Mr. Simon: No, I have it. 

(Plaintiff’s Exhibit No. 7 for identification 
was handed to the witness.) 

Q. (By Mr. LeGros): Mr. Baldwin, I ask you 
to compare the photo copy—first of all J’ll ask 
you, do you recognize your signature on those doc- 
uments ? A. Yes, sir. 

Q. And do you recognize the signature of Mr. 
Vern Oja, your secretary who attested to your 
signature ? A. Yes. 

@. And are those the documents you signed? 
Are those photo copies of documents you signed ? 

A. Photo copies of the documents. 

@. Ill ask you now to compare the typewritten 
copies which have been passed to you. 

Mr. Simon: If I may interrupt, if the Court 
please, my only objection to this exhibit is on the 
[64] basis of its lack of materiality. This is a 
bond executed by Islands Construction Company 
which we maintain has nothing to do with—I mean 
is not involved in this suit, which is a suit on the 
premium on the Anderson bond. 

Except for that objection,—I mean I submit that 
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objection to the Court, and I will say that after 
the Court has ruled on that objection one way or 
the other I shall have perhaps a suggestion to make 
which would simplify the procedure further. 


The Court: Very well. On what issue do you 
offer this as claimed material evidence, if you do 
so offer it? 


Mr. LeGros: I’m offering it as a course of con- 
duct as to the joint venture to show what took 
place in this instance which I think will show the 
same thing took place in the instance of Mr. Ander- 
son and in the instance of Mr. Montin in the execu- 
tion of the bonds and the information which is con- 
tained on the bonds. Since this is a joint venture 
and they are treated at law as a partnership, I 
think it is very material as to the acts of one as 
bearing upon the acts of the other. 

Mr. Simon: My position about that is, very 
briefly, your Honor, that the acts of one partner 
undoubtedly bind the partnership, but when one 
[65] partner is sued individually the acts of the 
partnership are not binding upon him as an indi- 
vidual, and that in short is the basis of my objec- 
tion. 


The Court: Do you contend that this exhibit as 
evidence if admitted has any bearing upon the joint 
venture, the entire relationship of the various ven- 
turers ? 


Mr. LeGros: Yes, your Honor. 
The Court: And that their action was in unison 
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with respect to how they went about business of 
hike nature ? 

Mr. LeGros: Yes, your Honor. 

The Court: And do you also seek to show that 
those acts which you claim are similar concerned 
this one undertaking, this one construction con- 
tract? 

Mr. LeGros: The entire joint venture was con- 
cerned with this one construction contract. 

The Court: The objection is overruled. Now Mr. 
Simon. 

Mr. Simon: Upon Mr. LeGros’ representation, 
upon his assurance that he has compared this copy 
which he now proposes and that it is in all re- 
spects like the photostat which has been identified 
by the witness, I will offer no objection to the re- 
ception in evidence of that copy. [66] 

Mr. LeGros: I can make that assurance, Mr. 
Simon. 

The Court: Very well. Do you wish the copy to 
be used instead of the—— 

Mr. LeGros: I ask that the typed copy be 
marked as Exhibit 7. 

The Court: Very well, and the other photostat 
which is obviously a bad photostat job, probably 
through no fault of the photographer but merely 
because of the character of the instrument and the 
nature of the printing on the paper, it is not really 
usable, I ask the clerk to put the clerk’s marks 
on the typewritten one and take the clerk’s marks 
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off of the other photostat copy. Return the photo- 
stat copy to Counsel who produced it. 

Q. (By Mr. LeGros): Now, Mr. Baldwin, re- 
ferring to the documents which you have before 
you as Exhibit 7, and referring to the reverse side 
of the document entitled Performance Bond, [’ll 
ask if there is an amount of premium filled in on 
that copy ? 

The Court: You did offer this, did you not? 

Mr. LeGros: Yes. 

The Court: And the objection was made to it 
and deemed by the Court to have been made to it 
after the offer of it in evidence was received. [67] 
The Court’s ruling previously announced on the 
objection is deemed to have been made after such 
things were done, and this Plaintiff’s Exhibit 7 1s 
and was admitted in evidence. 

(Plaintiff’s Exhibit No. 7 for identification 
was admitted in evidence.) 

Q. (By Mr. LeGros): Do you find a premium 
figure inserted there, Mr. Baldwin? 

A. Yes, I do. 

Q. And what is the amount of that premium? 

A. $47,753.72. 

@. And was that amount on the document at 
the time you signed it? A. Yes, it was. 

Q. And Mr. Baldwin, as manager of the joint 
venture did you assemble the various executed 
bonds from the other members of the joint venture ? 

A. I’m sure I did. 

Q. And did you through your organization 
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transmit them to the Corps of Engineers of the 
United States Government at Anchorage, Alaska? 

A. I’m sure we did, sir. 

Q. And that was the office with which those 
bonds were required to be lodged, was it not? 

A. Would you repeat that? 

Q. That was the office at which the bonds were 
required to be lodged? [68] A. That/seri¢htt 

Q. And did you send the bonds up with a letter 
of transmittal ? A. Yes, we did. 

Q. I have asked you to produce that letter of 
transmittal. A. Our Counsel has it. 

Mr. LeGros: I’ll ask that the copy of the letter 
which I understand is a copy of the office copy, 
original office copy—— 

Mr. Simon: No, this is the office copy, as I un- 
derstand it. 

The Clerk: This will be Plaintiff’s No. 8. 

(Copy of letter was marked Plaintiff’s Ex- 
hibit No. 8 for identification. ) 

@. (By Mr. LeGros): Mr. Baldwin, J’ll ask 
you to examine Plaintiff’s Exhibit 8, and is that 
vour office copy of the letter of transmittal with 
which the bonds were enclosed and which was sent 
to the Corps of Engineers at Anchorage? 

A. Yes, ’m:sure it is. 

@. And that letter is from the records of your 
office ? A. Yes, sir. 

Q. And it pertains to the business of this joint 
venture? - A. Yessir. [690i 

@. And by whom is it signed, please? 
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A. <A. R. Thompson. 

Q. Is he a member of your organization? 

A. Yes. 

Q. And what is his capacity, please? 

A. Well, he’s the business manager of our com- 
pany at Anchorage, Alaska. 

Q. And what is the date on that letter of trans- 
mittal ? A. June 13, 1955. 

Mr. LeGros: I will offer Plaintiff’s 8. 

Mr. Simon: Save only the objection heretofore 
made as to materiality of the transactions of the 
joint venture in this lawsuit I have no other objec- 
tion to add, your Honor. 

The Court: Do you offer it for a purpose? If 
so, state what issues it is material to in this case. 

Q. (By Mr. LeGros): Was the bond executed 
by the Anderson Construction Company included 
in the bonds referred to in that letter? 

A. I’m sure they were, sir. 

Q. On that basis 

The Court: On what issue do you offer it? 

Mr. LeGros: If the Court please, it definitely 
fixes the time at which the executed bonds, includ- 
ing the bonds of the Anderson Construction [70] 
Company, were assembled in Seattle and sent to 
Alaska, and it definitely shows that the bond pre- 
mium at that time was ascertained with particu- 
larity. 

The Court: The objection is overruled. Plain- 
tiff’s Exhibit 8 is now admitted. 
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(Plaintiff’s Exhibit No. 8 for identification 
was admitted in evidence.) 

The Court: What do you eall it? What one- 
word name may be attributable to it to reflect the 
character of the information contained in it? 

Mr. LeGros: A letter of bond transmittal. 

Q. (By Mr. LeGros): Now, Mr. Baldwin, yes- 
terday you testified as to payments made in Sep- 
tember and October of 1955 on the bonds in ques- 
tion, did you not? i. Noy sir: 

Q. I asked you about the checks that you had 
signed ? 

A. Yes, I signed the checks, but I mean there 
was no testimony—— 

Q. And you testified that the checks were sent 
to the McCollister Company ? 

A. I signed them, but I don’t know—— 

Q. Now, in each instance before signing the 
checks did you discuss this matter with Mr. Martin 
Anderson ? A. Yes, I did. 

Q. So he was aware that you were sending out 
[71] the check in each case before it went out? 

A. I’m sure he was. 

Q. Now, Mr. Baldwin, this joint venture, as you 
have stated, was formed for the particular job of 
the Elmendorf-Ladd Air Force Base, is that not 
correct ? A. Yes. 

@. And did the joint venture execute a joint 
venture agreement ? A. Yes. 

Q. And under what date was that agreement 
signed 2 
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A. I can’t say, sir, if it was signed in May or 
June. I imagine it was signed in June. 

Q. Would the 14th day of June, 1955, refresh 
your memory ? 

A. No, it doesn’t, but the document would show. 

(My. LeGros conferred privately with Mr. 
Simon. ) 

The Court: I ask Counsel to let the Court assist 
them. Do not interrupt interrogation for a confer- 
ence without the Court’s approval. 

Mr. LeGros: Would you hand that to the wit- 
ness. 

(The bailiff handed a document to the wit- 
ness. ) 

Q. (By Mr. LeGros): Do you wish to refresh 
your memory from any documents 1n your posses- 
sion? On the first page of the document. [72] 

A. Well, I’m sure this is the document, yes. 

Q. Do you recognize your signatures? 

A. Yes, sir. 

The Court: Do you wish the record to show that 
you have shown him an exhibit in this case? 

Mr. LeGros: No, your Honor. That is the only 
eopy that I understand the joint venture—— 

The Court: It is not an exhibit that you have 
shown him; you have shown him something else, is 
that what you indicate? 

Mr. LeGros: I’ve given him a record of his own 
to refresh his memory from, your Honor. 

The Court: It is not referred to in the record 
by any number, so we do not know and never could 
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know in the future whether what he refers to is 
now or ever will be in the future in the record. 

You may proceed. 

Mr. LeGros: I’ll ask the clerk to mark that. 

The Clerk: It will be marked Plaintiff’s 9. 

(Joint Venture Agreement was marked 
Plaintiff’s Exhibit No. 9 for identification.) 

Q. (By Mr. LeGros): Handing you what has 
been marked Plaintiff’s Exhibit 9, can you tell me 
what that instrument is? 

A. This is the joint venture agreement between 
[73] the three companies participating in the con- 
tract known as 826. 

Q. Now, by referring to that instrument can 
you refresh your recollection as to the date of its 
execution ? 

A. Well, the agreement was drafted on the 14th 
day of June. 

Q. 1955? 

A. 1955. The signatures, I don’t know when they 
were put on, the date of those. 

Q. Now, as to this joint venture that you were 
engaged in with the Anderson Construction Com- 
pany and Montin-Benson Company along with your 
own company of Islands Construction Company, 
would it be proper to state that all obligations un- 
der the contract and all liabilities assumed under 
the contract,—I’m referring now to the Ladd- 
Elmendorf Air Foree Base project,—are assumed 
on a joint and several basis? 

A. Not exactly, sir. There’s the physical and the 
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business part of the contract. By the physical part 
of the contract I mean the outside management, 
was more or less empowered in the Islands Con- 
struction Company, and the business management, 
such as the purchase of insurance and bonds and 
business agreements, was vested in Martin Ander- 
son and L. E. Baldwin. 

Q. You two had complete authority for the man- 
agement of the joint venture? 

A. That’s so. [74] 

Q. And does the joint venture spell out the re- 
spective interests of the various parties, does the 
agreement ? A. I’m sure it does, sir. 

@. And that is on the 50/25/25 basis that has 
been heretofore testified to? 

A. Yes, sir. Yes, it’s on Page 2. 

@. And does the agreement provide that all in- 
surance and bonds which the joint venture may be 
required to furnish and the costs thereof are to be 
charged to and paid by the joint venture? 

A. Well, I didn’t read this document this morn- 
ing, but—and I can’t answer that question without 
reading the document. 

Q. Well, 

A. If you want to give me time to read it, I’ll 
be glad to. 

Q. Referring to Paragraph IX. I’m trying 
to—— A. Yes, that’s spelled out very 

Q. It’s very clearly spelled out, is it not? 

A. Yes, sir. 

Q. And does the document also provide that the 
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commissions on bonds and insurance premiums pur- 
chased by the joint venturers shall be divided be- 
tween agents and brokers designated by each of the 
parties in proportion of the respective percentage 
of each party in the contract for said project? [75] 

A. Yes, sir. 

®. In other words, Mr. Baldwin, that allows for 
the appointment of an agent outside of Seattle such 
as Ancel Earp to participate in this insurance and 
bonding of this corporation ? 

A. Well, there was no discussion on that. I 
wouldn’t answer that question yes because gen- 
erally a joint venture may include joint under- 
writers and I might want to use one insurance 
eompany and my joint venturers, the other two, 
and it wouldn’t be with the same company at all, 
and it was my own personal interpretation of that 
paragraph that we could use whom we wished as 
far as bonding or insurance was concerned up to 
that percentage. . 

@. Then any one of you could allot the bonding 
or insurance up to his percentage to his own desig- 
nated broker? A. I would say yes. 

Q. Now, does the contract also provide in Para- 
graph II as to all obligations of the contractor 
under the said contract as may be concurred in by 
the joint venture, and all liability assumed against 
any of the joint venturers as contractor, principal 
or indemnitor, in connection with any application 
made for, or the issuance of, any surety bond, shall 
be participated in on the following percentages, 
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[76] and then designating your respective percent- 
ages ? A. That’s true. 

Q. So isn’t it the construction of this contract, 
Mr. Baldwin, that you are interested in this lawsuit 
up to the extent of fifty per cent? 

A. I’m not being sued. 

Q. No, but if a judgment is rendered against 
Mr. Anderson he can eall upon you for a contribu- 
tion up to fifty per cent, your share? 

Mr. Simon: I object to that as calling for a con- 
clusion of law. 

The Court: The objection is overruled. 

Q. (By Mr. LeGros): Isn’t that the clear pur- 
port of that language? A. I would say yes. 

Mr. LeGros: I have no further questions of this 
witness. 

The Court: Having in mind the possibility of 
the defendant calling this witness later as its own 
witness, you may nevertheless examine further, if 
you wish, concerning any matter that was asked on 
direct examination, or an further direct examina- 
tion. 

Mr. Simon: May it please the Court, reserving 
the right, of course, to call Mr. Baldwin later as 
a part of our case, I should like to ask only one 
[77] or two questions regarding these matters that 
were brought out. 

The Court: You may do that. That right is en- 
tirely reserved to Counsel. 
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Cross Examination 

Q. (By Mr. Simon): Mr. LeGros asked you, 
Mr. Baldwin, whether at the time these two checks 
which you identified yesterday which are Plaintiff’s 
Exhibit 5 were sent to McCollister & Company 
there was any discussion between you and Mr. An- 
derson with reference to that. 

a. Linet’s trues 

Q. And I believe you answered that there had 
been. A. That’s right. 

Q. Will you please tell us what that discussion 
was? 

A. Well, do you want any background, or do 
you just want 

Q. Just what he said to you and what you said 
to him. 

A. Well, the invoice came in and it was ap- 
proved for payment by our office. The check was 
drafted and brought in for my signature. Inasmuch 
as the rate had been in dispute on the bond, I 
called up Martin Anderson and I asked Mr. Ander- 
son, ‘‘Do you want this invoice paid?’’ He said, 
‘‘There’s no objection to paying the first invoice. 
I’m sure that we’ll have a corrected invoice at a 
later date,’’ and he said, “We shouldn’t hold it 
up.’’ [78] The second check, when it went out, 
went out under similar circumstances. It was held 
up a few days because I believe Mr. Anderson was 
out of town, but there was discussion with Mr. 
Anderson: before any check went out on insurance 
or bonds. 
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Mr. Simon: May the witness be shown Defend- 
ant’s Exhibit A-1, please. 

(The exhibit was handed to the witness.) 

Q. (By Mr. Simon): Defendant’s Exhibit A-1 
has been admitted into evidence and is a letter of 
McCollister & Company to your company regarding 
the payment of a premium on these bonds? 

A. Yes. 

Q. It bears notations showing that—well, first, 
does that letter say in substance 

The Court: Is it in evidence? 

Mr. Simon: Yes, your Honor. 

The Court: Very well, you may proceed. 

Q. (By Mr. Simon): that the bond pre- 
mium as shown by invoice of September Ist is 
thirty-five thousand plus dollars and that it was 
understood that that would be paid in three install- 
ments ? 

A. That’s what this letter says, yes, sir. 

Q. And I’ll ask you whether there are notations 
on that letter at the bottom, some dates and 
amounts? [79] 

A. Yes, there are. 

Q. Were those notations put on that letter in 
your office. 

A. Not in my office. I imagine in Mr. Oja’s of- 
fice, our accountant. 

Q. Well, I mean Islands Construction Com- 
pany’s office. A. Yes. 

Q. And [’ll ask you whether those notations in- 
dicate that on the dates there specified the two of 
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those installments called for by that letter were 
paid, the amounts being given? A.) Theat ise. 
Mr. Simon: That’s all from this witness at this 
time. 
The Court: Anything further? 


Redirect Examination 

Q. (By Mr. LeGros): Mr. Baldwin, that letter 
makes no reference to the one-quarter that was 
billed through Ancel Earp of Oklahoma City, does 
it? A. No, sir. 

Q. It merely refers to the September Ist, 1955, 
statement ? A. Yes, sir. 

Q@. And that statement contained a complete 
itemization of this account, did it not? [80] 

A. I would say we would understand it. It’s not 
itemized, however. 

(. You understood it, however? A. Yes. 

Mr. LeGros: That’s all. 

The Court: Anything further ? 


Recross Examination 

Q. (By Mr. Simon): Mr. Baldwin, had you 
ever heard of Ancel Earp at the time of the sign- 
ing of these checks? 

A. JI was very surprised when I even knew 
there was such a name. No, we had never had any 
notice. 

Mr. Simon: That’s all. 

Mr. LeGros: That’s all. 

The Court: You may step down. 
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The Court: Call the plaintiff’s next witness. 

Myr. LeGros: Has Mr. Simon’s witness arrived, 
your Honor? 

Mr. Simon: If the Court please, if Counsel has 
no objection I should like to impose upon the stipu- 
lation to call a witness. 

Mr. LeGros: Yes, just so the record indicates 
that this is a part of Mr. Simon’s case in chief. 

Mr. Simon: Yes, we interrupt Counsel’s case 
with this portion of our own case by reason of his 
courtesy and the Court’s indulgence. 

The Court: That request to so interrupt is 
granted, and this witness will now be sworn as a 
witness on behalf of the defendant called as a part 
of the defendant’s case in chief with lke effect as 
if the plaintiff had already rested its case in chief, 
which the plaintiff has not yet done. 


KARL K. KATZ 
ealled as a witness by defendant, being first duly 
sworn, was examined and testified as follows: 


Direct Examination 
Q. (By Mr. Simon): Your name is Karl K. 


Katz, K-a-t-2? A. Yes, sir. 

Q. You live in Seattle, Mr. Katz? 

A. Yes, sir. 

Q. How long have you live in the City of Seat- 
tle? A. Since about 1921. 


Q. And Mr. Katz, during the year 1955 were 
you employed by the Montin-Benson Corporation? 
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Yes, sir. 

And in what capacity? [82] 

More or less as office manager. 

Were you stationed in the City of Seattle? 
Yes, sir. 

Mr. Katz, you have recently been quite ill? 
. Correct. That’s right, sir. 

Mr. Simon: Will the bailiff please hand to Mr. 
Katz Plaintiff’s Exhibit 1. 

The Court: That will be done. 

(The exhibit was handed to the witness.) 

Q. (By Mr. Simon): Mr. Katz, handing you 
what has been admitted into evidence as Plaintiff’s 
Exhibit 1 in this case, a form of application for a 
bond. 

Mr. LeGros: If the Court please, that document 
has not been admitted. 

Mr. Simon: Oh. 

Mr. LeGros: I made the motion and Mr. Simon 
objected to it. 

Mr. Simon: I see. 

Q. (By Mr. Simon): Handing you what has 
been identified as Plaintiff’s Exhibit 1, Mr. Katz, 
marked for identification as Plaintiff’s Exhibit 1, 
J’ll ask you whether on the third page of that in- 
strument a purported signature, Karl K. Katz, is 
your signature ? Ay [teas 

Q@. Mr. Katz, I’ll ask you whether at the time 
[83] you signed, placed your signature on that in- 
strument, the figures on that page toward the top 
of the page in typewriting, forty-seven thousand 
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and some dollars, were inserted, had been inserted 
in the space where they now appear? 

A. No, sir, it was blank. 

Q. Ill ask you also whether at the time you 
signed this document Mr. Martin Anderson’s signa- 
ture appeared on the document? 

A. Yes, sir, it did. 

Mr. Simon: That’s all. 

The Court: Will you read the number of that 
exhibit for identification ? 

A. 4093. 

The Court: Down below. 

The Clerk: 1, your Honor. 

The Witness: 1. 

The Court: You may proceed. 

Mr. LeGros: Are you through, Counsel ? 

Mr. Simon: Yes. 


Cross Examination 

Q. (By Mr. LeGros): Mr. Katz, could you tell 
me what date it was that this document was signed ? 

A. All I could say is I presume it was on the 
[84] date shown there, June 3rd, but I couldn't 
swear to that. 

@. That’s your best recollection? 

A. About then, yes. 

Q. With your knowledge of the joint venture, 
the activities upon which they were engaged and 
the 

The Court: You have to depend upon your hope 
that the reporter will put a question mark after 
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your statement. Will you put your statement in the 
form of a question ? 

Mr. LeGros: JI hadn’t completed it yet, your 
Honor. 

The Court: It looked very much like you were 
not going to in that respect. Do so, will you please. 

Q. (By Mr. LeGros): From your familiarity 
with the joint venture and from your familiarity 
with the activities leading up to the organization 
of the joint venture and the preparation of the 
bids and bonds in this ease, it is your best recol- 
lection then that this document was signed on or 
about June 3rd, 1955? 

A. J would say on or about, yes. 

Q. When the document came to you, Mr. Katz, 
did you examine it in detail? 

A. No, sir. It came to me for the purpose of 
attesting Mr. Montin’s signature. 

Q. That was your only concern with it? [85] 

A. That’s right. 

Q. You didn’t read the document? 

A. No, sir. 

Q. And you ean state at this time, approxi- 
mately two years later, that that one blank was left 
unfilled at the time of signature? 

A. The general practice while I was 

Q. Not general practice; I’m directing your at- 
tention to this specific document. 

A. No, I—I would say that it wasn’t filled in, 
because I had seen many previous ones not filled in. 
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Q. You had not seen many previous ones filled 
in? A. That’s right. 

Q. Would you say it was the usual practice to 
fill these applications in blank? 

&® That’s Tight. 

Q. That’s done throughout the industry so far 
as you know? A. I ecouldn’t answer that. 

@. Mr. Katz, I’ll ask you if any of the type- 
written portion on the front of Exhibit 1 was 
filled in at the time you received this document? 

A. I ecouldn’t truthfully answer that because it 
usually came to me in this shape. 

@. You just look at that one page? 

A. Yes, sir, just to attest Mr. Montin’s signa- 
ture. [86] 

@. Was any of the typewritten portion which 
appears at the bottom of the page inserted at that 
time, or was the whole page blank? 

A. The names of the construction companies in- 
volved were inserted, yes. 

Q. They were typed in? A. Yes. 

Q. They had to be from the way Mr. Montin 
wrote over them, did they not? 

A. * Phra’ sai eht. 

Mr. LeGros: I have no further questions at this 
time. 

Redirect Examination 

Q. (By Mr. Simon): Mr. Katz, have you any 
independent recollection at all as to the date on 
which this instrument was signed ? me Mossi. 

@. Your statement to Counsel was based en- 
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tirely upon the date that appears on the instru- 
ment? A. Yes, sir. 

@. Do you recall independently when it was 
that this job, when the joint venturers in this job 
submitted their bid ? 

A. No, sir, I wouldn’t necessarily be familiar 
with that at all. [87] 

Mr. Simon: That’s all. 

Mr. LeGros: I’d like to call Mr. Katz now as an 
adverse witness. 

The Court: Wait just a minute. Have you fin- 
ished your cross examination of Mr. Katz in con- 
nection with the direct examination by Mr. Simon? 

Mr. LeGros: Yes, your Honor. 

The Court: Does Mr. Simon excuse the witness 
as far as the defendant’s case in chief is concerned ? 

Mr. Simon: I do, your Honor. 

The Court: Then that interruption is now ended. 
We now resume the taking of testimony as a part 
of the plaintiff’s case in chief which was tempo- 
rarily interrupted for the purpose of the defend- 
ant’s calling Mr. Katz as a defendant’s witness. 
The plaintiff’s case in chief is now resumed and 
you may call, which I understand you are now do- 
ing, this witness as an adverse witness for the 
plaintiff. Is that nght? 

Mr. LeGros: Yes, your Honor. 

The Court: Let the record show that. [88] 


KARL K. KATZ 
recalled as an adverse witness by plaintiff, being 


vs. Anderson Construction Co., Inc. 167 


(Testimony of Karl K. Katz.) 
previously duly sworn, was examined and testified 
further as follows: 


Direct Examination 

Q. (By Mr. LeGros): Mr. Katz, you are a cor- 
porate official of the Montin-Benson Construction 
Company, are you not? 

The Court: The witness has already been sworn. 

The Clerk: Do you want these separate or to- 
gether ? 

Mr. LeGros: They can be marked together. 

The Clerk: It will be Plaintiff’s Exhibit No. 10. 

(Copies of payment bond and performance 
bond were marked Plaintiff’s Exhibit No. 10 
for identification.) 

Q. (By Mr. LeGros): The question was, Mr. 
Katz, are you not or were you not at the time of 
this transaction in May and June of 1955 a corpo- 
rate official of the Montin-Benson Corporation ? 

A. Assistant secretary. 

®. Assistant secretary ? A. Yes. 

@. And it was in that capacity that you acted 
[89] in dealing with the various documents which 
‘ you have signed in connection with the joint ven- 
ture ? 

A. The only thing I had to do with any of these 
documents was such as in this ease, attesting Mr. 
Montin’s signature. 

Q. Mr. Katz, are you familiar with the broker 
or insurance agent that the Montin-Benson Corpo- 
ration uses on its operations? 
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A. I don’t quite understand your question, 
“familiar’’. 

Q. Do you know who it is? AS, Yes, Lads. 

@. And who is that, please? 

A. McCollister & Company. 

@. Did they at any time ever use Ancel Earp 
in Oklahoma? A. Yes. 

Q. He is their regular broker, is he not? 

A. That is correct. 

@. And has the Montin-Benson Corporation in 
its operations in this area channeled its business 
through the Ancel Earp Company? 

A. Not to my recollection. 

Q. Pardon me? 

A. Not to my recollection. It’s usually been done 
locally. 

Q. Directing your attention to the Ladd Air 
Force-Elmendorf Base job, was that business chan- 
neled through Ancel Earp? [90] 

A. JI wouldn’t be—what job again please, sir? 

@. The Ladd Air Force Base. 

A. Well, there were several. Which one? 

Q. This is the Ladd Air Force Base-Elmendorf 
job which was the subject matter of the joint ven- 
ture. A. Of this jomt venture? 

@. Yes. A. And your question was——? 

Q. Was part of that bond business channeled 
through Ancel Earp? 

A. I would have no knowledge of that. 

@. You don’t have any knowledge of that? 

A. No, sir. 
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Q. Now directing your attention to the docu- 
ments which have been given to you, Plaintiff’s 
Exhibit 10, do you recognize your signature on the 
documents ? ie WYO, SID. 

Q. Do you recognize the signature of Mr. Mon- 
tin? A. Yes, sir. 

Q. And what are those documents, please? 

A. Payment bond and performance bond. 

Mr. LeGros: I’ll offer the Plaintiff’s Exhibit 10. 

Mr. Simon: If the Court please, I have only the 
objection heretofore made. [91] 

The Court: You offer it for the same purpose 
as the last exhibit? 

Mr. LeGros: Yes, your Honor. 

The Court: It is admitted, the objection being 
overruled. 

(Plaintiff’s Exhibit No. 10 for identification 
was admitted in evidence.) 

Q. (By Mr. LeGros): Directing your attention 
to the reverse side of the payment bond, does that 
show a premium amount? A. No. 

@. What does it state? 

The Court: Are you still referring to Plaintiff’s 
Exhibit 10? 

Mr. LeGros: Still referring to Plaintiff’s Ex- 
hibit 10, the payment bond. 

A. (Reading) “Premium included in charge”’ 

Q@. (By Mr. LeGros): Pardon me. There’s a 
httle competition out here. 

A. Pardon me, sir. 
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The Court: Now would you kindly repeat the 
statement you were interrupted in. 

A. You mean what this 

The Court: Just what you were doing, just re- 
sume from what you last started to say and did not 
[92] because of the noise. 

A. Printed” onthe fornr is ““Total amountHot 
premium charged’’, a blank, and then inserted in 
there is ‘‘ Premium included in charge for perform- 
ance bond’’. 

Q. (By Mr. LeGros): All right. Now directing 
your attention to the performance bond and the 
reverse side of that instrument, still in Exhibit 10, 
does that have a premium amount inserted in the 
blank? A. Yes, it does. 

@. And what is the amount, please? 

A. $47,755.72 (sic). 

@. <All right. Does your signature appear di- 
rectly below that in the certificate as to corporate 


principal ? A. Yes, sir, it does. 
(). And in that certificate you attest to the of- 
fice of Mr. Montin? A. Yes. 


@. I’ll ask you if that amount of $47,753.72 was 
on that document at the time you affixed your sig- 


nature thereto ? A. No, sir, it was not. 

q. It wasn’t? x, NO. 

@. Are you sure of that? A. Quite. 

Q. Do you know what happened to that [93] 
document after it left your hands? A. No, sir. 


Q. Do you know if it was delivered to Mr. 
Baldwin? 
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A. I eouldn’t swear that it was delivered to 
Mr. Baldwin, but I assume that it was, yes. 

Q. You assume it was delivered through your 
office to Mr. Baldwin? 

A. I have no knowledge of it having been de- 
livered to Mr. Baldwin. 

Q. But that’s your belief from the practice in 
your office ? oe Thats meht. 

Mr. LeGros: That’s all I have. 

The Court: Mr. Katz, that Exhibit 10 is called 
what properly? Look at it and answer. 

A. Well, the cause number shown, sir 

The Court: No, no, what kind of a paper is 
that? What kind of information is contained in 
that exhibit? 

A. Well, it looks to me like a photostatic copy 
of the payment bond. 

The Court: Is there any other kind of bond in- 
eluded in it? 

A. There are two really. The second one is 

The Court: Name the two kinds of bonds which 
you say are included in that exhibit. [94] 

A. One is a payment bond and one is a per- 
formance bond. 

The Court: You may inquire. 

Mr. Simon: No questions, your Honor. 

The Court: Anything further? 

Mr. LeGros: Nothing further. 

The Court: Do Counsel desire to excuse the wit- 
ness permanently ? 

Mr. LeGros: I understand that Mr. Katz is 
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under a doctor’s care and I have no wish to detain 
him. 

The Court: Do you make that request ? 

Mr. Simon: Yes, I make the request that he be 
permanently excused. 

The Court: Mr. Katz, you are permanently ex- 
cused and may go on about your own affairs with 
like effect as if you had not been asked to come 
here. 

The Witness: Thank you, sir. 

(Witness excused.) 
The Court: Call the next plaintiff’s witness. 
Mr. LeGros: We’ll call Mr. J. C. Beeson. [95] 


JOHN C. BEESON 
ealled as a witness by plaintiff, being first duly 
sworn, was examined and testified as follows: 


Direct Examination 
Q. (By Mr. LeGros): Would you state your 
name in full, please? A. John C. Beeson. 


@. And where do you reside, Mr. Beeson? 
A. 900 University Street. 

Q. That’s the Baldwin Apartments? 

Aa Wars correct. 

@. Mr. Baldwin is your landlord also? 

A. Yes. 

Q. Are you married, Mr. Beeson? 

A. Yes, I am. 

Q 


. And how long have you resided in the City 
of Seattle? A. Since about 1926. 
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Q. During that time what business have you 
been engaged in? A. ' Insurance. 

Q. As part of your activity in the insurance 
field is the soliciting and obtaining of surety bonds 
one of your activities? A. Right. 

Q. In May and June of 1955 with what organi- 
zation were you associated? [96] 

A. MecCollister & Company. 

Q. And in what type of business was McCollis- 
ter & Company engaged ? 

A. General insurance and bonds. 

Q. Mr. Beeson, when was it that you first heard 
of the proposed joint venture of Islands Construc- 
tion Company, Anderson Construction Company 
and Montin-Benson Corporation ? 

A. Well, I couldn’t state that exactly but it’s 
customary to know about ten days, a week to ten 
days ahead of the bids. 

Q. And that’s the first time you knew that there 
was this association of firms? 

A. That would be right. 

Q. And through whom were you advised of this 
association ? 

A. Well, it could be either Mr. Baldwin or Mr. 
Anderson. 

Q. You’ve had long dealings with both of those 
gentlemen ? A. That is right. 

The Court: I believe he asked you with whom 
it was, he did not ask you with whom it might 
have been or could have been. 

A. I couldn’t tell you. 
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Q. (By Mr. LeGros): It was either one of the 
two? A. That gp right. 

The Court: Do you ask him that as a question 
[97] or are you stating to him that as a fact? 

Mr. LeGros: I’m asking him as a question. 

The Court: Very well. Please let your words 
and the form of the sentence so indicate. 

Q. (By Mr. LeGros): It was either Mr. Bald- 
win or Mr. Anderson? A. That is correct. 

Q. Now, Mr. Beeson, at the time that you were 
advised of this proposed joint venture could you 
tell me approximately the date that this advice was 
communicated to you? A. No, I could not. 

Q. Could you give us an approximation ? 

A. Well, as I say, it would be a week to ten 
days before the bids would be opened. 

@. And do you know when the bids were opened 
in this case? A. No, I don’t remember. 

Q. Would that be in May of 1955? 

A. As I recall it was in May, the latter part of 


May. 
Q. The latter part of May of 1955; is that cor- 
rect, sir? A. (Witness nods his head.) 


Q. Now, Mr. Beeson, were you advised as to the 
particular job that this jomt venture was inter- 
ested in? A. Yes. 

Q. And what was that job, sir? [98] 

A. It was various buildings at Ladd and EI- 
mendorf Air Force Bases. 

Q. And were you advised as to what the approx- 
imate amount would be involved in that operation? 
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A. J believe I was. 

@. And what was it, sir? 

A. Somewhere under seven million. 

Q. And did you participate in a conference with 
Mr. Anderson and Mr. Baldwin pertaining to that 
job and their proposed bid? 

A. I believe I did several times. 

Q. And was the question as to the obtaining of 
bonds for the joint venture raised with you? 

A. That is right. 

Q. And what type of bonds was it that they 
were interested in obtaining? 

A. Final payment and performance bonds as 
well as the bid bond. 

Q. And were those the types of bonds that your 
eompany was able to obtain for persons engaged 
in that business? A. That is right. 

Q. Now, Mr. Beeson, is the insurance industry 
in the State of Washington regulated by statute? 

A. Yes, it is. 

Mr. Simon: That’s objected to as irrelevant and 
immaterial. [99] 

The Court: What have you to say? 

Mr. LeGros: I asked if the insurance busi- 
ness 

The Court: I know, but what have you to say 
in response to Counsel’s objection ? 

Mr. LeGros: I think it’s a matter of law in this 
state that the insurance business is regulated, of 
which the Court can take judicial notice. 

The Court: Do you think that is an answer to 
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his objection that it is not relevant? I understood 
you objected on the ground that it was not mate- 
rial. 

Mr. Simon: That’s right, your Honor. 

Mr. LeGros: It’s an admitted fact in this case, 
if the Court please, that certain rates were filed as 
required by statute with the Insurance Commis- 
sioner, and it’s pertaining to approach that subject 
that I’m asking this preliminary question. 

The Court: The objection—— 

Mr. Simon: If the Court please, our objection 
goes to the requirement of the filing of those rates 
as being irrelevant and immaterial. The fact that 
the rates quoted had also been filed, I haven’t any 
objection to an inquiry as to the rates that this 
company quoted and the time when they were [100] 
charging the rates in question. My objection goes 
only to the materiality of anything having to do 
with the requirement of such filing. 

Mr. LeGros: If the Court please, I believe that 
in order to establish the rate we have to first show 
that the rates were required to be filed, and we will 
establish that the insurance code provides that any- 
body writing bonds in this state must file a rate 
with the Insurance Commissioner. 

The Court: The objection is overruled. You may 
inquire. 

Mr. LeGros: Could you read the question, Mr. 
Reporter. 

(The reporter read the last question as fol- 
lows: “Q. Now, Mr. Beeson, is the insurance 
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industry in the State of Washington regulated 
by statute ?’’) 

A. Yes, it is. 

Q. (By Mr. LeGros): And in order for a surety 
company to quote a bond premium is it necessary 
that that company have filed with the Insurance 
Commissioner of the State of Washington a sched- 
ule of rates? 

Mr. Simon: May it be understood, if the Court 
please, without the necessity of continued [101] 
interruption, that the objection I have heretofore 
made extends to this line of inquiry? 

The Court: Do you approve? 

Mr. LeGros: Yes, your Honor. 

The Court: The Court does, and it will be so 
understood. Proceed. The same ruling. 

Mr. LeGros: Could you repeat the question, Mr. 
Reporter. 

(The reporter read the last question as fol- 
lows: ‘‘Q. And in order for a surety com- 
pany to quote a bond premium is it necessary 
that that company have filed with the Insur- 
ance Commissioner of the State of Washington 
a schedule of rates?’’) 

A. Yes, they must do so. 

Q. (By Mr. LeGros): Now, reference has been 
made heretofore to the so-called board companies. 
Could you tell us what is meant by the phrase 
‘‘board companies’’? 

A. Well, there are a number of companies 
throughout the United States that subscribe to a 
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rating bureau known as the Towner Rating Bu- 
reau, and ‘owner sets these various rates and then 
the companies file them in the various states that 
they do business in. [102] 

@. And has the rating bureau, or had the rat- 
ing bureau filed in the State of Washington a 
schedule of rates which was applicable to these 
bonds at the time they were executed ? 

A. That is right. 

The Clerk: It will be marked Plaintiff’s Ex- 
hibit No. 11. F 

(A rate page from Towner Rating Bureau 
manual was marked Plaintiff’s Exhibit No. 11 
for identification.) 

Q. (By Mr. LeGros): Handing you what has 
been marked as Exhibit No. 11, could you tell me 
what that is, please? 

A. This is a rate page taken from the owner 
Rating Company’s manual. 

@. And could you tell me if that is the rate that 
was in effect in the State of Washington for this 
type of bond in May and June of 1955? 

A. It was in effect at that time. 

Mr. LeGros: I will offer Plaintiff’s Exhibit 11. 

Mr. Simon: I understand that my objection ex- 
tends to this line of inquiry. 

The Court: Is this particular exhibit offered for 
the purpose previously mentioned ? 

Mr. LeGros: Yes, your Honor. [103] 

The Court: And/or any other? 

Mr. LeGros: Yes, your Honor, and this exhibit 
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has been admitted specifically in the pretrial order. 

The Court: Subject to what conditions ? 

Mr. LeGros: Subject only to relevancy and ma- 
teriality. 

The Court: The objection 

Mr. Simon: I am not making any objection on 
the basis of lack of proper identification. 

The Court: I understand that from what he has 
just said. If you understand differently, you may 
so state. The objection reserved in the pretrial or- 
der is overruled as applied to this particular docu- 
ment. And Plaintiff’s Exhibit 11 is now admitted. 

(Plaintiff’s Exhibit No. 11 for identification 
was admitted in evidence.) 

Q. (By Mr. LeGros): Mr. Beeson, 

The Court: Pardon me. Mr. Beeson, what do 
you call that Exhibit 11? 

A. It’s a rate page. 

The Court: Rate what? 

A. Page. 

The Court: Page from what? 

A. Towner Rating Company’s manual. 

The Court: You may proceed. [104] 

Q. (By Mr. LeGros): In fixing the premium 
for a bond, and I’m speaking now of a performance 
bond or a payment bond in general and not any 
specific bond, how is that rate determined ? 

A. It’s determined on the type of the work, the 
amount of the contract and the length of duration 
of the contract. 

@. And what is the base upon which the bond 
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premium is based? In other words, do you take 
into account the contract price? 

A. It is based entirely on the—not entirely. 
You use the contract price, the type of work and 
the duration. 

@. And knowing the type of work, the duration 
and the contract price, you can then compute a 
bond premium from your manual? 

A. You can. There are certain cases where a 
bond premium is less than fifty per cent and the 
premium is therefore reduced. There are quite a 
few factors you take into account. 

@. And Mr. Beeson, directing your attention 
now to the conference and conferences between Mr. 
Anderson and Mr. Baldwin preparatory to the exe- 
cution of bonds, were they able in those prelim- 
inary conferences to give you any definite contract 
price? 

A. They might have been able to but I wouldn’t 
ask them for it. [105] 

@. And why was that, sir? 

A. Because I wouldn’t want to know. 

Q. Would that be because it would be related 
to the bid that they were submitting in competi- 
tion to other contractors? 

A. Which would be confidential to themselves. 

@. And in this case did they indicate to you 
the amount of their bid? 

A. Not that I recall. 

@. And did they ask you as to the rate of bond 
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premium that would be charged them for this bond 
or for the bonds in this case? 

A. They might have. 

Q. And would your answer have to be an ap- 
proximation based upon 

A. I would give them the rate on certain 
amounts of the contract and then they could fig- 
ure out their own premium. 

Q. And was that what was done in this case? 

A. If the rate was quoted it would be done that 
way. 

@. And how would you quote a rate to them? 

A. Well, the first two and a half million it 
would be $8.00 per thousand contract price. The 
next two and a half million would be $7.67. Over 
that would be $7.33. They, knowing what they were 
going to bid, could figure out what the bond pre- 
mium would cost them. 

Q. And so that was the information you gave 
[106] them in these preliminary conferences? 

A. If that was the information they asked for 
that was the information they received. 

@. And Mr. Beeson, did you at any time indi- 
eate to them that you could obtain a bond for them 
at less than the established rate then in effect as 
filed with the Insurance Commissioner of the State 
of Washington. 

A. I told them if they wanted to use another 
company the rate could be cheaper. 

@. You were referring then to what type of 
company ? : 
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A. What we call the non-Towner companies. 

Q. Broadly have those been referred to pre- 
viously as non-board companies? 

A. Well, it’s one and the same. 

Q@. So I take it then that you told them you 
eould obtain a cheaper rate with a non-board com- 
pany ? 

A. I didn’t have to tell them. They knew that, 
but I probably told them anyway. 

@. They were very familiar with bonds and 
bonding rates, were they not? 

AS That as correct. 

@. And did they indicate a preference for 
United States Fidelity & Guaranty Company 
bonds ? 

A. They must have, otherwise they wouldn’t 
have been used. 

Q@. And did you indicate to them in any way 
[107] whatsoever that you could obtain a United 
States Fidelity & Guaranty Company bond at a 
rate less than the rate established by the Towner 
Rating Bureau as filed with the Insurance Com- 
missioner ? 

A. I told them that I knew that in the near 
future those rates were going to be reduced and 
if the bond was written prior to that time the new 
rates could be used. They didn’t know what the 
new rates. would be nor when they would be ap- 
proved. | 

Q. Now let me get this straight, Mr. Beeson. 
You told them what, again? 
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A. I told them that shortly the rates on these 
Towner companies would be reduced and if they 
were reduced, or the time they were approved was 
prior to the time the bonds were written, that re- 
duction would be given to them. 

@. And if the bonds were executed before the 
reduction what did you indicate? 

A. Considerably, as I remember it. 

@. Pardon me? 

A. Considerably, as I remember it. 

@. But what did you indicate as to the possi- 
bility of getting a reduction? 

A. None to my knowledge. 

@. Pardon me? [108] 

A. None to my knowledge. 

Q. In summary, then, did you tell them that 
if —— 

Mr. Simon: Objected to as leading. 

The Court: The objection is sustained. 

Mr. LeGros: Yes, your Honor. 

Q. (By Mr. LeGros): And when were the bonds 
executed in this case, Mr. Beeson? 

A. A performance bond and a payment bond. 

@. And when were they executed? 

A. I believe it was the first part of June, but 
that will show on the bond. 

Q. In 1955? Av, wes) 

Q. And Mr. Beeson, subsequent to the execution 
of the bonds was there filed with the Insurance 
Commissioner a reduction in bond rates ? 

me No. 
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@. By the Towner rating system? A. No. 

Q. That was after these bonds were executed? 

A. That is right. 

Q. I’m directing your attention now to July of 
1955. Were the bond rates for the non-board com- 
panies reduced during that month? 

A. Well, they were reduced shortly after the 
[109] period or the time that the board companies 
were reduced, but I ecouldn’t say without looking 
at the manual, give you the exact date. 

The Clerk: It will be Plaintiff’s Exhibit No. 12. 

(A rate page from Towner Rating Bureau 
manual was marked Plaintiff’s Exhibit No. 12 
for identification. ) 

Q. (By Mr. LeGros): Handing you what has 
been marked as Plaintiff’s Exhibit 12, could you 
tell me what that is, Mr. Beeson? 

A. Well, this is another page from the Towner 
rating manual. 

@. And what is the effective date of that rating? 

A. July 20, 1955. 

@. And is that the change in nie schedules that 
you had reference to? A. That is right. 

Mr. LeGros: I will offer Plaintiff’s 12 

The Court: Plaintiff’s Exhibit 12 is now ad- 
mitted. 

(Plaintiff’s Exhibit No. 12 for identification 
was admitted in evidence.) 

The Court: What do you call that, Mr. Beeson? 

A. It’s a rate page from the Towner rating 
manual. [110] 
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The Court: At this time we will take the noon 
recess until two o’clock this afternoon. The jury 
will now retire subject to the Court’s previous ad- 
monitions. 

I cannot tell you finally, I do not believe now 
that this case will go to the jury today. I cannot 
tell you finally. What I say is not controlling of 
what will happen, but that is my present belief. It 
may be changed by later developments. 

The jury may now retire for the noon hour. 


(Thereupon, at 12:00 o’clock noon, a recess 
herein was taken until 2:00 o’clock p.m.) [111] 


Wednesday, May 15, 1957 
2:00 O’Clock P.M. 


(All parties present as before.) 

The Court: Unless Counsel have a different re- 
quest I would suggest you bring in the jury. 

(The following proceedings were had within 
the presence of the jury:) 

The Court: All are present as before the recess. 
You may proceed. The witness has returned to the 
stand for further interrogation. 

Q. (By Mr. LeGros): Mr. Beeson, you have 
stated that you had heard in May that the board 
companies were considering a reduction in rates. 
That is true, is it not? 

A. It was either in May or prior to sidbsi 

Q. Did you know at that time the extent of the 
reduction ? A. No. 
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@. Did you know that there would in fact be 
a reduction of any substantial amount? 

A. Well, only I felt that if there wasn’t a sub- 
stantial amount there was no point in making one. 

Q. When was it that the actual reduction was 
known to the trade? 

A. Sometime in the middle part of July. 

Q. In July? [112] 

A. Yes. It’s on that rate page you gave me a 
while ago. 

Q. Yes. Now, Mr. 

The Court: Do you think that was Plaintiff’s 
12 or Plaintiff’s 11 that you had in mind in mak- 
ing your last remark? 

A. It would be on the white page, temporary 
one. 

The Court: Let the witness have both those last 
two exhibits and let him say what he had in mind. 

(The exhibits were handed to the witness.) 

The Witness: Exhibit 12. 

Q. (By Mr. LeGros): Plaintiff’s 12? 

A. Yes. 

Q. And that’s the first time you knew what the 
rate would be? A. That is correct. 

Q. Now, Mr. Beeson, handing to you what has 
been marked for identification as Plaintiff’s Ex- 
hibit 1, could you tell us what that is, please? 

A. This is a contract bond application. 

Q. And do you recognize the signatures affixed 
to that application ? A. Yes, I do. 

Q. And who are they, please? 
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A. Martin Anderson, Vern J. Oja, William V. 
Montin and Karl K. Katz. [113] 

Q. Are the first three mentioned three repre- 
sentatives of the joint venture with which we are 
here concerned ? Ae That isaight. 

Q. Now, Mr. Beeson, directing your attention 
to the material on the bond which is contained by 
typewriting rather than the printed form, could 
you tell me where and by whom that information 
was placed on that document? 

A. You mean who typed it? 

Q. Not typed it; 1n what office? 

A. Well, it would be in McCollister & Com- 
pany’s office. 

Q. And could you tell me about the approxi- 
mate time that that bond application form was 
drawn up? 

A. Either June 3rd or shortly thereafter. 

Q. And could you tell me if all the typewritten 
material was placed upon the bond at the same 
time ? A. No, I couldn’t. 

Q. Pardon me? A. No, I couldn't. 

@. Would it be around the approximate time 
that you have mentioned? 

A. Well, 1f it wasn’t on the application when 
it left McCollister’s office it would have been placed 
on there when it was returned, which I would 
imagine wouldn’t take over a week or ten days. 

Q. Now directing your attention to the third 
page of the application form, do you find figures 
inserted in a space left for the insertion of figures? 
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A. dde: 

Q. Could you tell me, Mr. Beeson, whether to 
your knowledge those figures were on the bond 
appleation when it left your office and went to the 
members of the joint venture ? 

A. It would not necessarily have to have been. 
It might have been, it might not have been. 

@. In preparing bond applications for bonds of 
this magnitude what is the usual practice in your 
office ? 

A. The usual practice would have been to have 
had the bond premium inserted. 

@. A great number of bonds, however, are writ- 
ten, are they not, Mr. Beeson, on bond applications 
which are signed and where nothing is inserted? 

A. That is correct, especially where they use 
an application both for the bid bond and the final 
bonds. 

Q. Yes. And Mr. Beeson, directing your atten- 
tion further to the printed material on Page 3 of 
the bond and specifically the ninth provision which 
forms a part of this agreement 

A. That’s customary. You'll find that in all bond 
applications. 

Q. And by the terms of that provision is the 
[115] bonding company given the right and privi- 
lege to fill in any blanks left? 

A. OF correct any errors. 

Q. And any such notation that they made is 
prima facie correct, is it not, by the terms of the 
provision ? 
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A. Well, so far as I know it would he. 

Q. That’s what the agreement provides for, is 
it not? m. Wes. 

Q. Pardon me? A. Yes, it does. 


Q. Now, directing your attention to the face of 
the bond, there is certain material there which is 
in pen and ink. Could you tell me in whose hand- 
writing that information is? 

A. Mr. Don Roger’s. 

@. And who is he, please? 


A. He is the surety manager of McCollister & 
Company at the present time. 

Q. And directing your attention to Page 2 of 
the bond application, in whose handwriting 1s that 
information ? A. That is my handwriting. 

Q. Now, 

Mr. LeGros: I will renew my offer as to Ex- 
hibit 1. 

Mr. Simon: I renew the objection, if the Court 
please. [116] 

The Court: I wish to hear from Counsel on 
that in the absence of the jury at the earliest oppor- 
tunity. You may proceed. 

Q@. (By Mr. LeGros): Now, Mr. Beeson, the 
application on its face contains the contract price 
figure of $6,170,357.00. Is that the base upon which 
the bond premium was computed at the rates then 
in effect ? iy “Yessir. 

Q. And on that computation what is the bond 
premium for these bonds? Ay BEG TS872. 
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Q. And is that the only rate that could be 
charged for bonds of that size at that time? 

Mr. Simon: Objected to. 

A. Well,—— 

The Court: Just a minute. 

@. (By Mr. LeGros): Under the rating schedule 
as filed ? 

Mr. Simon: If he means by that was that the 
rating schedule rate according to the rating sched- 
we that he has testified about, I think it’s repeti- 
tious. If he means by that that any contract for a 
different rate is illegal, I submit that it’s improper. 

The Court: Do you eare to clarify your ques- 
tion? 

Mr. LeGros: Your Honor, I asked—— [117] 

The Court: In view of the objection, because I 
think the last part of the objection is well taken. 

Mr. LeGros: The question was whether or not 
that was the bond premium which is the result of 
a mathematical computation on the basis of the 
rate schedule then in effect. 

Mr. Simon: I have no objection to that. 

The Court: That is not what he said. Read what 
he said, Mr. Reporter. That is not what I heard 
him say. Maybe the reporter has it differently. 

(The reporter read the question back as fol- 
lows: ‘‘Q. And is that the only rate that could 
be charged for bonds of that size at that 
time ?’’) 

Mr. LeGros: Then I added something to it. Will 
you read the addition. 


vs. Anderson Construction Co., Inc. 191 


(Testimony of John C. Beeson.) 
(The reporter read back further as follows: 
“Q. Under the rating schedule as filed?”) 

Mr. Simon: I object upon the grounds stated. 

The Court: The objection is sustained. You may 
have the opportunity of restating or clarifying your 
question or stating more clearly the question. 

Q. (By Mr. LeGros): Under the rating [118] 
schedule as filed, Mr. Beeson, with the Insurance 
Commissioner of the State of Washington, and on 
a contract of $6,170,357, and with the parties seek- 
ing the bond being the members of the present 
joint venture, and a bond written in a so-called 
board company, and on the basis of the rating 
schedule then on file, what would the bond pre- 
mium be? 

Mr. Simon: Objected to as repetitious. 

The Court: The objection is overruled. 

A. The bond premium would be $47,753.72. 

Q. (By Mr. LeGros): Mr. Beeson, handing to 
you what have been marked as Plaintiff’s Exhibits 
2, 3, 7 and 10, would you tell me if you know what 
those documents are? 

#&. Well, Exhibit 2, Exhibit 3, Exhibit 7 and 
Exhibit 10 are all copies of performance and pay- 
ment bonds. 

Q. And where were those bonds prepared, Mr. 
Beeson ? 

A. They were prepared in the office of MeCol- 
ister & Company. 

Q. And when those bonds were prepared by 
McCollister & Company was the amount of pre- 
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mium as shown on the reverse side of three of the 
bonds inserted at that time? 

A. Well, when a performance bond or payment 
bond is written and leaves their office, the premium 
is always in place. 

The Court: No, that does not answer the ques- 
tion. 

Q. (By Mr. LeGros): Was it on this occasion? 

The Court: If you know. [119] 

A. Well, I know it was because they don’t let 
performance bonds out of the office without a pre- 
mium on them. 

Q. (By Mr. LeGros): And why is that, Mr. 
Beeson ? 

A. Because it’s a Government rule. 

Q. In other words, you’re complying with a 
mandate of the United States Government? 

A. That is right. 

Mr. Simon: Objected to as not the best evidence. 

The Court: That objection is overruled. 

Q. (By Mr. LeGros): And why is that, Mr. 
Beeson ? 

A. Well, the Government checks these bond pre- 
miums. 

Q. Do they check them to correspond with the 
rating schedule? A. That is right. 

Q. And that is why the bond—the Govern- 
ment | 

The Court: Just a minute. This is direct exami- 
nation of your own witness. Do not lead him. Pro- 
ceed. 
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Q. (By Mr. LeGros): After the bonds were 
prepared in your office what happened to them? 

A. They would be delivered to the contractor. 

Q. And what would the contractor do with 
them ? 

A. He would complete the bond and forward it 
to the contracting officer. 

Q. Did you see these bonds again after they left 
your office? [120] 

A. Not to my knowledge. 

Q. Now, Mr. Beeson, after the bonds were exe- 
cuted 

Mr. LeGros: I’ll withdraw that question. You 
may examine, Counsel. 


Cross Examination 

Q. (By Mr. Simon): Mr. Beeson, have you 
any independent recollection as to who typed these 
performance and payment bonds of which Exhibits 
2, 3, 7 and 10 are copies? 

A. Not any independent recollection, but if you 
eould check the records of McCollister & Company 
and see who my bond girl was at that time you 
eould find out. 

@. Your answer is that you do not have any 
independent recollection ? A. No, I don’t. 

Q. Do you have any independent recollection of 
who took the bonds to be signed, if anybody did? 

A. As a rule it would have been myself. If I 
had not been around it probably would have been 
Mr. Rogers. 


194 United States Fidelity & Guaranty Co. 


(Testimony of John C. Beeson.) 

Mr. Simon: Will you please read the question 
to the witness? 

The Court: Read it. Have in mind the particu- 
lar form of the question, Mr. Beeson. It saves time. 

(The reporter read the last question.) [121] 

A. No. 

Q. (By Mr. Simon): Now, do you have any 
independent recollection whether in this particular 
case there was the same form of application used 
for the bid bond as for the performance and pay- 
ment bonds? A. No. 

Q. Ill ask you whether it wasn’t the usual cus- 
tom when you knew of a case of this sort coming 
up to get the signature of the appleants on the 
form of application as soon as you could? 

A. That is correct. 

Q. And that form of application at that time 
would be treated as an application for a bid bond? 

A. Right. 

@. And the same form would serve as an apph- 
cation for the performance and payment bonds? 

A. It could, sir, yes. 

Q. As I understand it, when a contractor—when 
you persuaded the contractor to get a bond by the 
application of—by the signing of this form for a 
bid bond in the first place, then later used that 
same application which he had already signed as 
his application for a performance and payment 
bond, there were necessarily a good many things 
that had to be filled in which were not available 
at the time of the application for the bid bond; 
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isn’t that right? [122] A. That’s meght. 

Q. And one of those things was the amount of 
the premium ? 

A. Well, in an application for a bid bond we 
only have a five dollar premium. The final premium 
could not be ascertained until we found out what 
the bid price was. 

Q. I say if you subsequently filled in this infor- 
motion on the same form that had been submitted, 
as you have said was commonly done, the amount 
of the premium for the performance and payment 
bonds couldn’t have been inserted at the time of 
the signing of that application by the contractor? 

A. You say could not have? 

Q. Could not have. A. That’s right. 

Q. Because the amount of the performance and 
bid bond premiums was dependent on the amount 
of and the duration of the contract which it was 
supposed to guarantee, wasn’t it? 

A. On the performance bond but not on the bid 
bond. 

Q. No, but on the perform—the bid bond you 
could insert “$5.00” or whatever was essential? 

A. That’s true. 

Q. But on the performance or payment bonds 
the amount of the premium on those was dependent 
[123] or two, or at least one thing that couldn’t 
be ascertained at the time of the submission of 
the bid bond? *, ~Phat‘sonsht 

Q. And that was the amount of the award, of 
the contract award, isn’t that true? 
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AY inat’s pee: 

@. And under government regulations a con- 
tractor who desired to bid on a contract was re- 
quired to accompany his bid with a bid bond, and 
the condition of that bond was that if he were 
awarded the contract he would go through and 
execute the contract? A. Right. 

(. And then after such a contractor if he were 
successful was notified that he was the successful 
bidder, he would be sent a form or forms of con- 
tract for signature and be required to furnish per- 
formance and payment bonds, isn’t that right? 

A. That’s true in some cases. 

@. Well, in this particular case that was true, 
was it not? 

A. Well, I think that you'll find that they had 
to submit the bonds before they got the contracts. 

Q. Well, to refresh your recollection isn’t it a 
fact that the signed contracts and the performance 
and bid bonds were submitted to Alaska, I mean 
to the U. S. Engineers in Alaska with the same 
covering letter? [124] 

A. That could be. I didn’t see that covering 
letter. 

Q. I see. And the notice to proceed would fol- 
low the receipt of both the signed copies of the 
contract and the performance and payment bonds? 

A. That’s customary. 

Q. Now, what government regulation requires 
the insertion of the premium, the amount of the 
premium on these bonds? 
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A. That I couldn’t tell you, what the number 
of it is. You just have to fill out the necessary 
spaces on the bond, and that is included as part 
of it. 

Q. These bond forms are prepared by the gov- 
ernment ? A. That is correct. 

Q@. And you assume from the fact that there 
was on the back of this bond a recital that the 
premium on it was blank dollars, that that was a 
government requirement ? 

A. That’s not an assumption. I know that. 

Q. Have you ever had it investigated by some 
accounting officer ? 

A. Yes, I’ve had that happen many times, have 
them come back and say that the wrong premium 
was charged or the wrong rate was. 

Q. Was that on a cost plus contract or a lump 
sum contract, or do you know? 

A. All ours were on lump sum contracts. 

Q. Now, on this matter of the premiums, the 
non-board [125] companies have premium sched- 
ules too, do they not? A. Yes, they do. 

Q. And a non-board company bond would be 
acceptable in a situation like this? 

A. Absolutely. 

Q. And as a matter of fact you have in times 
past supplied to some of the men involved in this 
joint venture 

A. To some of them, yes. 

Q. Let me finish. performance and payment 
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bonds on which non-board companies have been the 
surety ? A. That is right. 

Q. And specifically you have heretofore supplied 
for Mr. Loren Baldwin’s company performance 
and bid bonds on which United Pacific was the 
surety ? A. I have. 

@. And that was a non-board company ? 

A. Right. 

@. And the bond was accepted by the govern- 
ment ? A. Yes. 

Q@. And the premium rate that appeared on 
those bonds was substantially below the premium 
rate which this Townsend — Town — Towner rate 
preseribed for the companies that adhered to that? 

A. Yes. 

@. Now, calling your attention to these Exhibits 
2, 3, 7 and [126] 10 again, Mr. Beeson, will you 
please refresh your recollection? They are before 


you? A. Yes, they are. 

(). They are signed United States Fidelity & 
Guaranty Company as surety? A. Yes. 

Q. By J. C. Beeson? A. Right. 

@. And that is you? Apwuhtens: 

Q. And you signed as attorney in fact, is that 
what it says underneath it? A. Yes. 


@. And you were the attorney in fact of the 
United States Fidelity & Guaranty Company at the 
time you signed these bonds? A. I was. 

@. And you were authorized to and did affix the 
corporate seal of the United States Fidelity & 
Guaranty Company to those bonds? 
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de Rieht. 

Q. Now, Mr. Beeson, you told Mr. LeGros on his 
examination this morning that in May and June of 
1955 you were associated with McCollister & Com- 


pany ? Ave @ hat. isaaglit, | 127 | 
Q. How long have you been associated with Mc- 
Collister G Company ? A. Since 1933. 


Q. And in what capacity? 

A. All the way from office boy to vice president. 

Q@. And in May and June of 1955 you were the 
vice president of McCollister & Company ? 

A. One of them. 

Q. Well, as vice president of McCollister & Com- 
pany did you specialize particularly in this kind of 
work? A. I did. 

@. And were you the specialist in this field for 
the company ? 

A. For McCollister & Company. 

Q. Yes, that’s what I mean. You were their spe- 
cialist ? A. Yes. 

Q. So that when Mr. Loren Baldwin and Mr. 
Martin Anderson wanted authoritative information 
about premiums and rates on bonds and insurance 
they came to you in May of 1955, as they had for 
Some years last past? A. ‘They may have. 

Q. Well, as a matter of fact you had similarly at 
the request of Martin Anderson and at the request 
of Loren Baldwin executed bonds of like character ? 

A. Time and again. 

Q. Time and again? [128] A. Yes. 

Q. And you knew that they regarded you as the 
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prime authority on this whole subject, didn’t you? 

A. Well, as far as McCollister & Company was 
concerned. 

Q. Yes. I mean you were McCollister & Com- 
pany as far as they were concerned ? 

A. Well, bondwise. 

Q. Yes. And McCollister & Company in turn 
were general agents, were they not, for United 
States Fidelity & Guaranty Company ? 

A. Yes. 

Q. And they to your knowledge had been such 
for many years in this community? 


A. Qh, yes. 
Q. They were recognized as Mr. U.S. I. & G. 
in this territory? A. That’s correct. 


Q. Mr. Beeson, in May and June of 1955 and 
theretofore did you have stock interest in McCol- 
lister & Company ? A. I did. 

@. Were you a stockholder? A. Yes. 

Q. To what extent did you have stockholdings 
in McCollister & Company? 

A. A minority stockholding. [129] 

@. Well, a substantial one? 

A. It was to me. 

Q. In the regular course of business of McCol- 
lister & Company, when McCollister & Company 
got an application of this sort for the execution of 
a bid bond and later on the same application filled 
it in and used it as an application for a payment 
and performance bond, as I understand it there was 
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no premium, separate premium, charged for the bid 
bond; am I right? 

A. There was a separate premium charged for 
the bid bond if they were not the successful bidder. 

Q. Yes. If they are, if the contractor who gives 
you this application for a bid bond becomes the 
successful bidder and you issue to him on this ap- 
plication a performance bond and a payment bond, 
you don’t bill him, I mean you forget about any 
separate premium for the bid bond? 

A. That is correct. If he had been billed for the 
bid bond he would receive a credit for it. 

®. Now, this business of the rates that you have 
testified to about the Towner manual, Mr. Beeson, 
that manual from which two pages have been ad- 
mitted in evidence here as Plaintiff’s Exhibit 11 
and Plaintiff’s Exhibit 12 is really quite a volume, 
isn’t 1t? A. Yes, it 1s. [130] 

Q. And you have testified that in your opinion 
the rates for the kinds of bond here involved are to 
be found on Plaintiff’s Exhibits 11 and 12, which 
are sheets out of this substantial volume? 

A, iis wieht. 

Q. But this business of determining in the vol- 
ume itself what rates should apply to a given kind 
of bond and how to compute those rates after you 
find the kind of bond is a job that requires some 
expert skill, doesn’t it? 

A. I don’t think it does, no. I was able to do it. 


(). Well, you have been in the insurance business 
for how many years? 
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A. Oh, about twenty in that branch of the busi- 
ness. 

Q. Yes, and working with this regularly? 

Are Right. 

Q. Now, these Towner rates, for instance, distin- 
suished between the rates for bridge bonds and Class 
A bonds and Class B bonds. Can you tell us offhand 
what distinguishes Class A bonds from Class B 
bonds? 

A. Well, your Class B bonds are mainly heavy 
construction such as buildings, dams, work of that 
sort. Your Class A bonds are highway construction, 
—there’s a hundred different classifications. 

Q. In other words, there are various classifica- 
tions that would come into a different schedule? 
There are four classifications. 

And what are those four classifications ? 
Class A, A-1, B, and supply contracts. 

And briefly what are Class A contracts? 

Oh, a Class A contract would be painting or 
an REA line, it could be most anything. In fact, 
there doesn’t seem to be any rhyme or reason to it. 

@. And Class A-1? 

A. Class A-1 would be something like manutfac- 
turing special equipment and supplying it. 

Q@. And Class B? 

A. Class B is your heavy construction. 

Q. And Supply? 

A. Supply is a straight supply contract where 
some manufacturer agrees to supply a certain ar- 
ticle. 


>OPOD 
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Q. Now, you say that you’ve had some discussion 
with accountants in the government employ in the 
past about the rate being the proper rate. Would 
that have arisen because the rate that you applied 
was say a Class A-1 rate when it should have been a 
Class A? 

A. That’s true. Not only that, but also a mathe- 
matical error in the computation of the rate. 

Q. Only a person with real familiarity with and 
who was possessed of these schedules would know 
how to figure these bonds, wouldn’t he? [132] 

A. He would certainly have to have the sched- 
ules. 


Q. And they aren’t commonly possessed by peo- 
ple generally, are they? 

A. No. Usually just the industry; I mean the 
insurance industry. 

Q. And when Mr. Anderson and Mr. Baldwin 
called you in to ask your advice about these things, 
you consulted your rate schedules? 

A. | That 1s correct. 

Q. And they didn’t have any? A. No. 

Q. And you didn’t tell them at any time ever, 
did you, that A. Yes, I have. 

Q. Now just a minute. I say you didn’t tell them 
at any time ever that these rate schedules had to be 
on file with the Insurance Commissioner ? 

A. I don’t remember if I ever did or not. 

@. You don’t remember ever having told them 
that ? fe. Vhat’serieht. 
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Q. Now will you please refer to Plaintiff’s Ex- 
hibit 12. 
(The exhibit was handed to the witness.) 


@. Can you tell from looking at that exhibit 

when it was filed? 

It was filed July 20, 1955. 

Now, are you sure about that? [133] 

It’s what it says here. 

That’s all you know about it? 

That’s right. 

Isn’t it a fact, to refresh your recollection, 
ei those rates were actually filed on July 5, 1955, 
to become effective July 20, 1955? 

A. That I wouldn’t know anything about. 

Q. You wouldn’t know anything about that? 

A. No. 

Mr. Simon: Do I understand, Counsel, in this 
connection that the pretrial order herein, Page 4, 
Paragraph XJ, says, “That the document of which 
copy marked Exhibit b is attached hereto, being the 
plaintiff’s premium rates as filed with the Insur- 
ance Commissioner of the State of Washington on 
the 5th day of July, 1955, for effect after the 20th 
of July, 1955, in respect to bonds within the classi- 
fieation of the bonds involved in the above entitled 
action, is genuine,” and so forth? 

Mr. LeGros: I’m relieved to know there’s some- 
thing in this pretrial order that I can agree with 
you on—that you will agree with me on. 

The Court: That is the vice of such a statement 
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between Counsel. The Court asks, in view of what 
Counsel said, do you approve of the statement there 
in [134] that pretrial order relating to that docu- 
ment ? 

Mr. LeGros: Yes, your Honor. We are advised 
by the Insurance Commissioner that the rating bu- 
reau filed this rate on July 5th for effect on July 
20, 1955. 

The Court: You may proceed. 

Q. (By Mr. Simon): Mr. Beeson, didn’t you 
know at least as soon as these new rates were filed 
with the Insurance Commissioner that this was to 
be the new schedule? A. No, I didn’t. 

Q@. And when you told Mr. Anderson and Mr. 
Baldwin that the board companies were going to file 
new rates and that they would be at least competi- 
tive with the non-board companies, you were merely 
cuessing ? 

A. Well, it was a good guess, as it turned out. 

Q. Well, didn’t you tell them as a matter of fact 
that you anticipated that this reduction would be as 
much as 25 per cent? 

A. Well, the board—I mean the non-board com- 
panies were 25 per cent under the board companies. 
To meet them it would have to be 25 per cent. 

Q. Yes. 

The Court: What effect would that have on this 
premium in dollars and cents if that result took 
effect ? 

A. Do you want me to figure it out? I can [1385] 
do at. 7 
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The Court: Can you state substantially ? 

A. It would be substantially around twelve thou-. 
sand, plus or minus. 

The Court: What balance would that leave over 
the rated figure you previously have testified to 
here as to what would be correct? 

A. Around thirty-six thousand. 

The Court: You may inquire. 

Q. (By Mr. Simon): Now, I think you said 
that Mr. Anderson and Mr. Baldwin were inter- 
ested in getting the bonds for the lowest price they 
could. A. Did I say that? 

Q. Didn’t you? A. I don’t remember. 

Q. Well, were they? Did they tell you that this 
was a contract where the competition would be 
keen and they were anxious to cut all of the over- 
head as much as they could in order that they could 
put in a bid that was competitive ? 

A. They might have told me that. That’s true 
on every job. 

Q. Well, you had, I think you’ve already testi- 
fied, supplied Mr. Baldwin in times past with per- 
formance bonds with United Pacific as surety and 
on those bonds which were still available the pre- 
mium would be 25 per eent less [136] than the pre- 
mium on these board companies ? 

A. That is ameht: 

Q. And isn’t it true that what you said to Mr. 
Baldwin and to Mr. Anderson upon that occasion 
was that you were certain that the board companies 
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were going to reduce their premiums to be competi- 
tive with the non-board premiums? 

A. That is right, but I did not know what date 
that would take effect. 

Q. And didn’t you tell them that as a conse- 
quence there was no use of them going to a non- 
board company, that if they would give you this 
application you would see to it that they got the 
benefit of this new reduced rate? 

A. I do not remember saying that. 

Q. Well, do I understand you to have testified 
on your direct examination that you told them that 
you would get them the benefit of this reduced rate 
if the rates were reduced before the bonds were 
delivered ? 

A. If the rates were reduced before, or became 
effective, rather, before the bonds were written. 

Q. But you told them that if they were not, if 
the board companies didn’t reduce their rates before 
these bonds were required, that if they signed this 
application they would have to pay this full 47,000, 
or the full rate which was 25 per cent more than 
the non-board rate? [137] 

A. They would have to pay the regular board 
rate effective at that time. 

@. Well, was anything said, Mr. Beeson, to you 
by either of those gentlemen who were trying to cut 
down the overhead as to why they would run the 
risk of the non-reduction of the board rates when 
they could get the non-board bonds for 25 per cent 
Jess and be assured of it? 
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A. No. They could have had the non-board 
bonds. 

Q. And isn’t it a fact that the reason that they 
took the board rates rather than the non-board that 
they could have had for 25 per cent less was because 
you assured them that you would see to it that if 
they did they would get the benefit of this reduc- 
tion? 

A. The only assurance I made was that if the 
reduction was made before the bonds were written 
they would certainly have the benefit of it. 

Q. Will you tell me this, please: What is the 
relationship between McCollister & Company as 
the general agency of the U.S. F. & G. with refer- 
ence to these premiums? I mean to say as I under- 
stand it the contractor signs an application for the 
issuance of a bond by U.S. F. & G. in the normal 
course ? A. Yes. 

Q. And in that form of application there is an 
agreement [138] to pay a premium, isn’t there? 

A. That’s correct. 

Q. Now, actually through the years that pre- 
mium has not been paid by the contractor to 
U.S. F. & G.? 

A. You mean as far as this Washington district 
here, Western Washington ? 

Q. Yes, that’s right—no, as far as the jurisdic- 
tion of McCollister & Company is concerned. 

A. It’s paid to McCollister & Company. 

Q. It’s paid to McCollister & Company? 

A. That’s right. 


vs. Anderson Construction Co., Inc. 209 


(Testimony of John C. Beeson.) 

Q. And McCollister & Company collects the pre- 
mium and McCollister & Company becomes lable to 
the U. S. F. & G. for what percentage of that pre- 
mium ? 

A. Well, the full premium less their commission. 

Q. And how much is their commission ? 

A. That I couldn’t say without looking at the 
contract. 

Q. How long were you vice president of McCol- 
ister & Company ? 

A. About two or three years. 

Q. In May and June of 1955 how much was the 
commission that McCollister & Company were enti- 
tled to deduct? 

A. On that particular type of bond it varied. 
I couldn’t tell you without looking at the contract. 

Q. How much of McCollister’s commission did 
you get for originating the business? [139] 

A. None. 

@. Were you on a salary? A. Strictly. 

Q. Your only interest in the commission was 1n 
increased earnings for McCollister & Company of 
which you were a stockholder and of which you 
were an officer? A. That’s right. 

Q. And you can’t tell us now how much of a 
commission MeCollister & Company was entitled to 
on these bonds that they wrote, that you signed and 
sealed for U.S. F. & G.? 

A. I could guess at it. 

@. Well, I don’t want a guess. I don’t—— 
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A. It’s in the agency contract. It would be very 
simple to find out from there. 

Q. Well, can you tell us any limits? You say 
that it’s different on some contracts than on others. 

A. Yes. For instance, the first two and a half 
million dollars take a certain percentage which I 
happen to know is 380. The next—— 

@. 30 per cent on the first two and a half mil- 
lion ? A. nent: 

@. And—— 

A. The next two and a half million it drops 
down, I’m not sure whether it’s 1714 or 1214, and 
the next two and [140] a half million the same way. 

®. Isee. How low does it drop? 

A. Down to five. 

@. Down to five per cent? A. Yes. 

@. But on the first two and a half million 30 per 
cent of the premium is retained by McCollister & 
Company as commission ? 

A. No, not if they have to pay out to an agent. 

Q. Well, you were the originating source of this 
business, weren’t you? 

A. But that’s a general agency. 

@. Well, did they pay out any commission to 
anybody else on the Martin Anderson bond? 

A. No. 

Q. So that they got 30 per cent of the premium 
on the first two and a half million of this bond? 

A. For three-quarters of it. 

@. Yes. 


A. One quarter would go 
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Q. You’re talking now about the fact that Ancel 
Earp was injected into the situation ? 

#, .That’sght. 

Q. Do you know how much the total agency 
commission on this bond which was payable — no, 
what the total agency [141] commission on this 
bond was? A. Ido not. 

@. Did you ever know? A. Yes, I did. 

@. You’ve forgotten? 

A. You don’t keep those things in your mind 
for two years. 

@. You can’t give us a reasonable approxima- 
tion ? A. No. 

Q. Now, did you see Mr. Martin Anderson at 
any time after these bonds were delivered ? 

A. Many times. 

@. Ill ask you whether it isn’t a fact that these 
bonds were actually delivered on or about the 13th 
day of June? 

A. It’s possible. I couldn’t tell you one way or 
the other. 

Q. The fact that they were dated the 3rd day of 
June, if that’s the fact, doesn’t indicate that that 
was necessarily the date of delivery? 

A. No. The government tells you what date to 
date the bonds and contracts and you use their date. 

Q. You date them back to a preceding date, the 
date of the award? 

A. Well, it’s not always the date of the award, 
but some date the government tells you to do, yes. 

Q. Did Mr. Anderson ever complain to you 
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about the fact that these bonds were being billed or 
invoiced to the [142] joint venture at a different 
rate than had been agreed on between you and him? 

A. Well, if he did that, that was a misunder- 
standing because that was the rate agreed on. 

@. Well, did he ever complain to you that he 
was being overcharged on the bond rate? 

A. He might have. 

@. Well, do you have any independent recollec- 
tion of that at all? A. No. 

@. “No”, did you say? A. No. 

Q. I’m sorry, I didn’t hear you. Well, don’t you 
recall that Mr. Anderson did complain to you that 
he was being overcharged and that the rate was 
higher than you had told him it would be, and isn’t 
it a fact that you told him that you felt sure that 
something could be done about it? 

A. No, that is not a fact. 

Q. Did you ever tell either Mr. Anderson or Mr. 
Baldwin that you felt that this disagreement about 
the amount of premium due could be adjusted ? 

A. I told him that we would do the best we could 
for them, which we did. 

Q. But you say you didn’t tell him that you 
thought it [143] could be adjusted ? 

A. I said I hoped it would be adjusted. 

The Court: What adjuster did you have in mind 
when you said that, if you recall? 

A. We went to the home office of the U.S. F. 
& G. and they took it up with the Towner Rating 
Bureau. The Towner Rating Bureau said no. So the 
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U. S. FE. & G. had nothing they could do but say 
no either. 

The Court: You may proceed. 

Q. (By Mr. Simon): Did you ever report to 
the U. S. F. & G. that you had had this oral agree- 
ment with Mr. Anderson and Mr. Baldwin that you 
would see to it that they got the benefit of the re- 
duced rate? 

A. If the rate came out and was effective before 
the bonds were written. 

Q. Did you make that in the form of a written 
report? A. You mean to Baltimore? 

O,.. Woes, A. No, I don’t believe so. 

Q. To whom in the U.S. F. & G. organization 
did you report that you had this oral agreement 
with Mr. 

A. I did not report that there was any oral 
agreement. I asked them if there couldn’t be some 
adjustment made. 


Q. In asking them that, or when you asked them 
that did you tell them that you had had this oral 
agreement with Mr. [144] Baldwin and Mr. Ander- 
son that you would see to it that they got the bene- 
fit of the reduced rate? 

A. J didn’t have that oral agreement. 

The Court: I beheve the question was did you 
tell them what was stated in the question. 

A. J-did not tell them. 

Q. (By Mr. Simon): But you did ask that they 
consider an adjustment? | 
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A. Either I did ask or someone else in the office 
did ask. 

@. Because Mr. Anderson and Mr. Baldwin had 
been misled by something you told them? 

A. Just because we thought that they were enti- 
tled to the adjustment of the premium, not because 
they had been misled. 

Q. I see. Because they were entitled to the ad- 
justment ? A. I thought they were. 

Q. Was that because the premium was calcu- 
lated on a two year term, of which only one month 
had expired ? 

A. That had something to do with it. 

Mr. Simon: No further questions on cross exam- 
ination of this witness, your Honor. 

The Court: Is there any redirect examination? 

Mr. LeGros: I have no redirect. 

The Court: You may be excused from the stand. 

Mr. LeGros: If the Court please, may Mr. [145] 
Beeson be excused subject to recall if Mr. Simon 
wants him? I know he has lots of business to take 
care of. 

Mr. Simon: I have no objection to that, your 
Honor. 

The Court: Mr. Beeson, will you try to make 
yourself available in case you are called again? 

A. Yes. 

The Court: Subject to that Mr. Beeson is ex- 
cused and may go about his business at this time. 

(Witness excused.) 
The Court: I think we better take the mid- 
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afternoon recess at this time. The jury will retire 
to the jury room for about ten minutes, during 
which time you will have your midafternoon recess. 
I wish Counsel to remain, if they will, kindly. 
(The following proceedings were had without 
the presence of the jury:) 

The Court: I wish to give Counsel an oppor- 
tunity of further presenting their respective posi- 
tions regarding this Plaintiff’s Exhibit 1. Would 
you come forward, Mr. Simon? I think we can 
expedite the matter. 

Mr. LeGros: If your Honor please, it is our 
view that Plaintiff’s Exhibit 1 is a written docu- 
ment, it’s signed by the parties and they have iden- 
tified their signatures. There is a question as to the 
insertion of [146] material. I think that is a matter 
now for the jury to decide. It is an issue of fact 
whether or not that was in there at the time or 
whether it was not. 

As a written document [ think it has been prop- 
erly identified and the weight which the jury gives 
it is now the question. 

The Court: I wish you would recount what you 
think the evidence is in addition to that identifying 
the execution of it. What do you recall of the testi- 
mony as to the other matters at issue respecting 
that document, that is, whether the words were in 
there at the time it was signed and delivered ? 

Mr. LeGros: J think you are now referring to 
the figures. 

The Court: Yes. 

Mr. LeGros: Forty-seven thousand some odd 
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dollars. Mr. Anderson first testified they were not 
there, subsequently he testified in accordance with 
his deposition that he didn’t know whether they 
were there. Then the testimony of Mr. Katz was I 
think rather categorically that they were not there. 
The testimony of Mr. Beeson was that they perhaps 
were there and that in the usual custom of his office 
with a bond of this size they would be there. The 
testimony of Mr. Montin, which is not yet in evi- 
dence, in his deposition is that [147] he doesn’t 
know. 

I think that creates a question of fact. As a writ- 
ten document it’s complete and unambiguous on its 
face. The parties have by parol attempted to show 
what ambiguity, if any there existed, was. I think 
it has now become a question of fact. 

The Court: Mr. Simon, may I hear your state- 
ment of what you think the record is now on this 
question of proper authentication ? 

Mr. Simon: I think—— 

The Court: Or lack of proper authentication for 
admission. 

Mr. Simon: I think, if the Court please, that 
aside from the matter of emphasis, I do not dis- 
agree substantially with what Mr. LeGros has said. 
Mr. Anderson said that as far as this premium was 
eoncerned he didn’t think it was in there and yes- 
terday, having thought it over, he testified categori- 
eally that it was not there. I don’t think that that 
raises any issue. Mr. Katz testified categorically 
that it was not there, and your Honor has very re- 
cently heard the testimony of Mr. Beeson. Mr. Bee- 
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son said he didn’t know whether it was there or not 
and that it couldn’t have been there if this was 
signed as an application for a bid bond, that cus- 
tomarily when they have an application for a [148] 
bid bond from a joint venture like this they subse- 
quently filled it out and used it as an application 
likewise for the performance and payment bonds. 

Now, I think that in the light of this ninth para- 
graph, ‘‘That the Company may fill up any blanks 
left or correct any errors in filling up any blanks 
herein or in the said foregoing statements, and such 
insertions or corrections shall be prima facie cor- 
rect,” may, coupled with the fact that we did sign 
this and are presumed to have read it, be sufficient 
to entitle it to admission, and it is a sufficiently 
close question so that I don’t want to urge the 
Court to exclude it. 

The Court: Aside from the last few words of 
Mr. Simon’s statement the Court is of the opinion 
that the evidence does show that this exhibit is ad- 
missible on the present record. The Court is of the 
opinion that it should be admitted, and now intends 
to rule on the offer admitting it upon the return of 
the jury to the courtroom. If the Court overlooks it 
temporarily, will you remind me of it? 

Mr. LeGros: Yes, your Honor. 

The Court: Court is now at recess for at least 
ten minutes. 

Mr. LeGros: Pardon me. May I ask the Court 
how long you intend to go to? I have just one more 
[149] witness. 

The Court: Is that a deposition ? 
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Mr. LeGros: I have a deposition, but it’s short. 

The Court: How long will the witness take? 

Mr. LeGros: Depending on Mr. Simon’s cross 
examination I’m sure Mr. Friday will be short on 
direct. 

The Court: We will continue to at least 4:30, 
maybe a few minutes later if by doing so we can 
finish with the witness then on the stand. 

Mr. LeGros: Thank you. 

The Court: Court is now at recess. 

(Short recess.) 
(The following proceedings were had within 
the presence of the jury:) 

The Court: All are present as before the recess. 
The offer of Plaintiff’s Exhibit 1 for identification 
having been further considered, the same is now 
admitted, the objections thereto being overruled. 

(Plaintiff’s Exhibit No. 1 for identification 
was admitted in evidence.) 

Mr. LeGros: I would like at this time to call 
Mr. Nelson Friday. 

The Court: Come forward and be sworn as a 
witness. [150] 


NELSON FRIDAY 
called as a witness by plaintiff, being first duly 
sworn, was examined and testified as follows: 


Direct Examination 
Q. (By Mr. LeGros): Would you state your 
name in full? A. Nelson Friday. 
@. And you reside where, Mr. Friday? 
A. In Seattle. 
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Will you give us the street address? 

3047 42nd West. 

What is your occupation, sir? 

I’m president of McCollister & Company. 
And how long have you been president of 
that concern? A. Since January, 199595. 

Q. Mr. Friday, how long have you been engaged 
in the insurance and bonding business? 

A. I’ve been engaged in the insurance and bond- 
ing business since 1923. 

Q. And how many years of that time have been 
spent with McCollister & Company ? 

A. Since August of 1949. 

Q. Could you state to us whether or not McCol- 
lister & Company represents exclusively the United 
States Fidelity & Guaranty Company? [151] 

A. McCollister & Company at the present time 
represent exclusively the U. S. F. & G. In 19— 
that’s deviating from your answer, but in 19—we 
have represented other companies. We did not 
represent U.S. F. & G. exclusively in 1955. 

Q. How many companies did you represent in 
1955? 

A. We represented five companies, or six com- 
panies. We represented United States—U. S. F. & 
G., we represented the General Insurance Com- 
pany, we represented the United Pacific Casualty 
Company, we represented the Empire State Insur- 
ance Company of Watertown, New York, we repre- 
sented the Mercury Insurance Company and the 
Hartford Steam Boiler. 


OPore 
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Mr. LeGros: If the Court please, may the record 
show that hereafter when we refer to U.S. F. & G. 
we are referring to the United States Fidelity & 
Guaranty Company ? 

The Court: Let the record show that. 

Q. (By Mr. LeGros): Now, Mr. Friday, it has 
been testified to that McCollister & Company is a 
general agency. Could you tell us how an agency 
is distinguished from an individual insurance 
agent? 

A. A general agency has the privilege of ap- 
pointing subagents. In other words, in laymen 
language the general agency is the wholesaler and 
as custom in the past had [152] it they used to be 
wholesalers and retailers. The modern trend of the 
general agency is to be wholesalers exclusively, 
within the past several years. 

@. And in 1955, however, McCollister & Com- 
pany acted as both wholesaler and retailer? 

A. In 1955 we acted both as wholesalers and 
retailers. 

Q. Now, Mr. Friday, in your capacity as presi- 
dent of U. S. F. & G. (sic) and your familiarity 
with the insurance business from your long asso- 
ciation with it, are you familiar with the practice 
of filing rate schedules with the State of Wash- 
ington ? A. “Mies; sir’ 

@. And is it necessary for each insurance com- 
pany writing business in this state in the bond field 
to file a rate schedule or to have such a rate sched- 
ule filed on its behalf? nT ears 
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Mr. Simon: That’s objected to as irrelevant and 
immaterial, if the Court please. 

The Court: The objection is overruled. 

Mr. Simon: May we have our preceding stipula- 
tion to avoid interrupting? 

The Court: A continuing objection? 

Mr. Simon: Yes, your Honor. 

The Court: You may have that. [153] 

Mr. LeGros: That’s quite agreeable. 

The Court: You may have that. That is ap- 
proved. 

Q. (By Mr. LeGros): Do you have the question 
in mind? A. Yes. 

@. And what is your answer, sir? 

A. It is necessary that they have rates filed. 

Q. And how ean those rates be filed? 

A. The rates are submitted by either individual 


companies or by rating bodies to the Insurance 
Commissioner’s office at Olympia. 

Q. With what rating body was U.S. F. & G. as- 
sociated in May and June of 1955? 

A. The Surety Association of America. It’s 
quite frequently referred to as the Towner or the 
board companies. 

The Court: How do you spell the word 
“Towner ?”’ 

#. Your Honor, I think it’s T-o-w-n-e-r. 

My spelling is not usually very good. 

Q. (By Mr. LeGros): Mr. Towner for many 
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years was president or organizer of the Surety As- 
sociation ? 

A. That is where the name Towner originated. 
He was the gentleman who was the head of it many, 
many years ago, and the Surety Association of 
America is an outgrowth of that. 

@. And is it customary, Mr. Friday, in the field 
of bonds [154] for rate schedules to be changed at 
periodic intervals? 

A. As far as bonds are concerned, no. Changes 
in bond rates are extremely rare. In my personal 
knowledge I know of very few changes in bond 
rates. They remain fixed for many years. 

Q. Now, handing you what has been marked as 
Plaintiff’s Exhibit No. 11, which is a rate schedule, 
could you tell me what was the effective date of 
that rate schedule which you hold? 

A. The effective date of this revision was April 
the 30th, 1951. 

@. And do you know of your own knowledge, 
Mr. Friday, to what date that rate schedule was 
effective ? 

A. This particular page was effective until July 
the 20th, 1955. 

Q. Is that the date upon which the new rate 
schedule went into effect? 

A. That is the date on which the new rates were 
to be effective. 

Q. Now, Mr. Friday, in filing these rate schedules 
with the Insurance Commissioner and in the case 
of the board companies associated wth the Surety 
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Association of America, do the member companies 
know the rate schedule that is being contemplated ? 

A. The actual filing of those rates are made by 
the Surety [155] Association of America direct 
with the Commissioner on behalf of the members 
of the Association or the surety companies. 

@. And prior to the effective date do the mem- 
bers of the Association know what the rate will be? 

A. They do not reveal it to the—except the 
members that set on the committee that decides on 
the particular changes. 

. In other words, the Association acts through 
a committee of the various members? 

A. That’s right. They get the approval of the 
committees on these things and they are filed with 
the Commissioner at that time. 

Q. Now, it’s an admitted fact in this case, Mr. 
Friday, that this 1955 revision was filed on July 5, 
1955. A. That is correct. 

@. When was the rate schedule announced to 
the trade? 

A. The rate schedule was not announced to the 
trade until July the 20th. I say July 20th. Some- 
times we get them in one day in advance or two 
days. They are always timed, or they are pur- 
posely mailed in such a way as to reach the trade 
within a day or not more than two in advance of 
the effective date. 

Q. And why is that, Mr. Friday ? 

A. That is for the purpose of arranging any 
jockeying or [156] manipulating. In other words, 
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when the rate is effective it’s to be effective on that 
date, and all members of the committee are ex- 
pected to follow it from that date. If it became 
common knowledge in advance there might be some 
jockeying on the thing. 

The Clerk: Plaintiff’s Exhibit No. 13. 

(A. card entitled Members of The Surety As- 
sociation of America was marked Plaintiff’s 
Exhibit No. 18 for identification.) 

The Court: Where is the head office of the 
Surety Association you mentioned ? 

A. It’s in New York City. 

Q. (By Mr. LeGros): Mr. Friday, handing you 
what has been marked as Plaintiff’s Exhibit 18, 
can you tell me what that document is, please ? 

A. That’s a list of the members of the Surety 
Association of America, those members that adhere 
to the rating schedules and formulas as filed by the 
Surety Association. 

(). And does that include the United States Fi- 
delity & Guaranty Company ? A. It does, sir. 

Mr. LeGros: I will offer Plaintiff’s Exhibit 18. 

Mr. Simon: It’s objected to as irrelevant and 
immaterial. [157] 

The Court: Overruled. That exhibit is now ad- 
mitted. 

(Plaintiff’s Exhibit No. 13 for identification 
was admitted in evidence. ) | 

The Court: Will you state again what that ex- 
hibit is? Give it the shortest name you can think 
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of but Iet the name of it reflect the information 
contained in it. 

A. List of the members of the Surety Associa- 
tion of America. 

The Court: Membership list? 

ie Wes, sir. 

Q. (By Mr. LeGros): Now, Mr. Friday, what 
proportion of the surety business in the United 
States is written through board companies, 1f you 
know ? 

Mr. Simon: Objected to as irrelevant and imma- 
terial. 

The Court: On what issue is that—— 

Mr. LeGros: This is merely background. 

The Court: The objection is overruled. 

A. I couldn’t state positively, it varies between 
the years. I would venture the guess that it would 
be somewhere between 65 to 75 per cent. 

Q. (By Mr. LeGros): And in the State of 
Washington ? 

A. In the State of Washington that’s not true. 
There’s a [158] much larger percentage that’s writ- 
ten by the non-bureau companies. 

@. And do you think that was one of the factors 
which may have influenced the rate change of 1955? 

Mr. Simon: Objected to as leading and specula- 
tive and immaterial. 

The Court: That is sustained. 

Mr. LeGros: I’ll strike the question. 

Q. (By Mr. LeGros): Mr. Friday,.in your 
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organization how many attorneys in fact did you 
have in 1955? A. We had four. 

@. And who were they, please? 

A. Mr. Beeson, myself, Don Rogers and Miss 
Lotta Hershey, a young lady who’s been with us 
for some thirty years. 

Q@. And those people are empowered to do that 
under that authority ? 

A. They have the power of attorney to affix 
their seal and act on behalf of the company as far 
as surety matters are concerned. 

Q. That would be on behalf of the United 
States Fidelity & Guaranty Company? 

A. ‘That is correct, sir. 

Q. Now, Mr. Friday, on these bonds in issue, 
which involved a liability of in excess of six million 
dollars, does the United States Fidelity & Guar- 
anty Company insure [159] that entire liability 
itself? 

Mr. Simon: Objected to as irrelevant and 1mma- 
terial. 

Mr. LeGros: It’s preparatory to—— 

The Court: It is overruled. 

A. They do not. 

Q. (By Mr. LeGros): And how do they not 
cover that entire liability itself? 

A. They are the originating company on a bond 
of that type and they will carry a portion of the 
bond themselves and reinsure the balance. | 

Q. Could you explain for the jury what is meant 
by reinsurance ? 
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A. Well, reinsurance is a matter in—to cite an 
example, on a bond they may agree that they wish 
to carry 25 per cent of the overall exposure under 
the bond themselves. They will arrange with other 
companies to assume the remaining 75 per cent. 
Each company takes a portion of the premium, 
their proper proportion of the premium, and as- 
sumes the proper proportion of any losses that may 
result from that primary bond. 

Q. Now, in the case of a bond such as we have 
here filed with the United States Government, is it 
necessary that the reinsurance be arranged prior 
to the execution of the bond? [160] 

A. It is necessary, because once you write a 
bond no bonding company is going to go in and 
reinsure you after the bond is written. It would 
be like insuring something after a loss occurred 
or where it might occur. They lke to have a look 
at all the facts before the bond is committed. 

Q. Now, Mr. Friday, in this particular case of 
the two bonds in question here, the payment bond 
and the performance bond, was reinsurance ar- 
ranged for these bonds? A. Yes, sir. 

Mr. Simon: Objected to as irrelevant and 1m- 
material. 

The Court: Overruled. 

Q. (By Mr. LeGros): And could you tell us 
approximately when this reinsurance was arranged ? 

A. Well, the reinsurance would be arranged for 
prior to the time that the bid bond was issued. In 
this particular case I can’t recall all these dates 
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just offhand, but it was undoubtedly sometime 
shortly prior, I’d say approximately a week prior 
to the time the bid bond was provided and the 
bids submitted, bids opened. 

Q. At that time did the United States Fidelity 
& Guaranty Company know the exact amount of 
the bid or what the exact amount of the contract 
would be? 

A. No, we do not know, we prefer not to know 
the exact [161] figures. We like to have an upper 
limit. The contractor will tell us that the job may 
run as much as X dollars, because he doesn’t wish 
to reveal his exact figures to us and we like to 
know—quite obviously we’ve got to know the maxi- 
mum amount that we’re going to bid exposure for. 

@. And was that done in this case? A. Yes. 

@. What was the maximum amount? 

A. As TJ recall it was around some seven million 
dollars. 

Q. And with how many companies did United 
States Fidelity & Guaranty Company arrange for 
reinsurance ? 

Mr. Simon: If the Court please, may I have a 
continuing objection to this line of inquiry upon 
the ground and for the reason that the same is not 
relevant or competent to any issue in this case? 

Mr. LeGros: I think it will come out. 

The Court: I think you ought to state what the 
issue is now that this has a material bearing on. 

Mr. LeGros: Yes, your Honor. I will show by 
this witness that the reinsurance was arranged with 
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the various reinsurers prior to the execution of the 
bond at the rate of premium that was charged to 
the defendant in this action. In other words, that 
the United States Fidelity & Guaranty Company 
incurred a [162] very substantial hability for 75 
per cent of the premium charged to various in- 
surers prior to the time of the execution of this 
bond. 

Mr. Simon: If the Court please, it is our posi- 
tion that there isn’t anything in the pleadings that 
raise any such issue, and it’s irrelevant and imma- 
terial. How they handled the premium that they 
contracted to get from us is of no primary concern 
of ours, any more than it’s a concern of ours as to 
how much Mr. F'riday deducted and how much the 
home company got of the premium that we agreed 
to pay. And the fact that they went through this 
elaborate arrangement with other companies may 
mean that the local office, Mr. Beeson didn’t fully 
report what had transpired, but it seems to me that 
what arrangements they made with other companies 
is entirely irrelevant and immaterial to any issue 
in this ease. 

The Court: The objection is overruled. ‘The 
Court asks you to be as brief as possible. I note 
that it is nearly four o’clock. 

Mr. LeGros: Yes, your Honor. I have just a 
few more questions. 

Q. (By Mr. LeGros): What percentage of this 
risk did United States Fidelity & ad Com- 
pany retain? 
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Mr. Simon: May it be understood again that as 
[163] to this new line of inquiry my objection here- 
tofore stated continues? 

The Court: Is there any objection? 

Mr. LeGros: No, your Honor. 

The Court: Very well, the Court approves of 
that. Will you read the question? I did not hear 
aL 

(The reporter read the question as follows: 
“Q@. What percentage of this risk did United 
States Fidelity G Guaranty Company retain?’’) 

A. They retained 

The Court: The word ‘did,’ is that 

Q. (By Mr. LeGros): What percentage of the 
risk did United States Fidelity & Guaranty Com- 
pany retain? 

A. They retained 25 per cent of the risk them- 
selves. 

@. And among how many companies was the 
remaining 75 per cent spread ? 

A. There was 50 per cent of it that was spread 
between six different companies, and then 25 per 
cent of it went into what they call treaty arrange- 
ments in which there are groups of companies that 
assume certain amounts. I can’t say how many 
member companies are in that treaty. It’s a treaty 
arrangement that they have. It’s like a joint 
venture in the contracting business. In other [164] 
words, we minimize our exposures. 

Q. Now, in spreading this risk, Mr. Friday, did 
vou report a premium to these other companies? 
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A. Yes, we did. 

Q. And what premium was reported ? 

A. The forty-seven thousand some odd dollars 
that has been referred to here quite frequently. 

Q. <And did that premium form the basis upon 
which you would have to account in payment to 
the various other members among whom you spread 
this risk? 

A. That is correct. All your reinsurance is 
arranged for at the rate that is in effect in the 
state so that it will not be discriminatory at the 
time that the bond is executed. 

@. And did the United States Fidelity & Guar- 
anty Company become obligated to those other com- 
panies for premiums in that amount? 

Mr. Simon: I object 

A. That is correct, for their pro rata propor- 
tion of it. 

The Court: Just a moment. 

Mr. Simon: I object to that as leading. 

The Court: The objection is sustained. The 
answer to the question is stricken and the jury will 
disregard it as if you never had heard it. Pro- 
ceed. 

Q. (By Mr. LeGros): Did the United States 
Fidelity & Guaranty [165] Company incur any 
obligations to these companies who were now shar- 
ing the risk? A. Yes. 

Q. What was that obligation ? 

A. They incurred an obligation to those com- 
panies to share with them their pro rata propor- 


232 United States Fidelity & Guaranty Co. 


(Testimony of Nelson Friday.) 
tion of the total premium that had been accepted 
on the bond or written on the bond. 

Q. Mr. Friday, when was it that you first dis- 
cussed the dispute which arose between the joint 
venture and U. S. F. & G. with the members of 
the joint venture? 

A. My personal discussion of it, the first time 
that I personally got into the matter, as I recall it, 
was along in November or sometime in that date. 

(). And with whom did you discuss this matter? 

A. My discussion at that time was with Mr. 
Baldwin and Mr. Oja. 

@. And did you in response to a request from 
Mr. Baldwin set out in a letter the. full basis of 
your position in this suit? 

A. Yes. I—he asked me at the time if I would 
give him the varying rating bases that would apply, 
the different dates that they would apply, the 
amount of the premiums and so forth, and I set 
out as carefully as I could the complete informa- 
tion and how we arrived at the various [166] rat- 
ing bases. 

Q. And that letter was sent to Mr. Baldwin ap- 
proximately about what time? 

A. The latter part of the year. Now, it was 
along in November or December of 1955. I can’t 
recall the exact date. I recall that I didn’t get into 
it until the premium became delinquent. 

Mr. LeGros: You may examine. 

The Court: Cross examine. 
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Cross Examination 

Q. (By Mr. Simon): Mr. Friday, in this mat- 
ter of the delinquency of the premium, I’ll ask that 
you be furnished with a copy of Defendant’s Ex- 
hibit A-1. 

The Court: That will be done. 

(The exhibit was handed to the witness. ) 

A. Yes, sir. 

Q. (By Mr. Simon): Were you familiar with 
the fact that such a letter had been written? 

A. I was not familiar with this letter at the 
time it was written, no, sir. 

Q. That is a letter from your office concerning 
this matter ? 

A. It is a letter from our office and it is stand- 
ard procedure for our treasurer to look after the 
collection [167] of premiums. I personally can’t 
do those matters myself and I rely upon the boys 
to take care of it for me, sir. 

®. That letter was sent by your treasurer? 

A. By our treasurer, yes, sir. 

@. And it provided for the payment of the pre- 
mium of $35,000 plus therein specified in three 
installments and asked that the first of those three 
installments be paid, did it not? 

A. Yes, sir, it provides for the amount due here 
of $35,815.29 which was McCollister & Company’s 
proportion of the premium for the bond. 

Q. And it provided or requested that that sum 
of $35,000 be paid in three equal installments? 

A. That is correct. 
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@. And said that this was the understanding 
between the parties? 

A. Basically that, yes, sir. 

@. It says, “In accordance with our understand- 
ing we respectfully request that you now remit to 
us the first of these thirds ?’’ A. That’s correct. 

(). And very promptly after this letter was re- 
ceived by Islands Construction Company your com- 
pany got the first check for eleven thousand and 
some dollars? A. That’s correct, yes, sir. [168] 

@. And thirty days thereafter or thereabouts 
your company got a second installment of one- 
third of that amount? A. That’s right. 

q. An equal amount of eleven thousand plus? 

A. Correct, sir. 

Q. Which would have been in October? 

A. I assume that it was in October, sir. I 
don’t 

Mr. Simon: Well, while we’re about it may the 
witness be shown Plaintiff’s Exhibit 6? 

The Court: That will be done. 

(The exhibit was handed to the witness.) 

Q. (By Mr. Simon): Those have been intro- 
duced in evidence in this case as having been the 
vouchers attached to the receipts, I mean the vouch- 
ers which formed a part of Islands, Anderson and 
Montin’s checks which were made in payment to 
McCollister & Company of this premium? 

A. That’s correct. 

(. And then in the upper left-hand corners of 
these two slips are some dates? 
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A. There are some dates, and very frankly those 
dates, because of my familiarity with our treasur- 
er’s handwriting, appear to be his handwriting and 
possibly the dates on which they arrived in our 
office at that time. That would be my guess. Now, 
I’m just assuming that. 

Q. That’s based on your knowledge of your 
office procedure? [169] 

A. I would say that the one check from this 
thing here, knowing the handwriting and every- 
thing, arrived at our office on September the 19th, 
the second installment arrived there on October 
21st, sir. 

@. And the 19th is about four days later than 
this instrument, Defendant’s Exhibit 6? 

A. September the 14th, that’s correct, they re- 
ceived it on the 15th. 

Q. So that the next payment which you would 
have expected to have received pursuant to the 
terms of this letter would have been—you would 
have anticipated receiving sometime around the 
middle of November? A. Correct, sir. 

Q. And when you did not receive that, that was 
about the time that you became personally in- 
terested in this problem? 

A. Yes, sir, as far as I know, sir. 

Q. Now, do you have any idea of where Mr. 
Beeson got the information which he gave to Mr. 
Anderson and to Mr. Baldwin in early May or 
sometime in May at the time of the discussion of 
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this bid bond to the effect that the board companies 
were going to reduce their rates so that they would 
be competitive with the non-board companies in the 
State of Washington ? 

A. Myr. Simon, we’re always looking for business 
in this [170] area, and the non-board companies 
out here have been after us for a long time, and 
for many years those of us that operate basically 
through board companies connections have not been 
satisfied with the pro rata portion of the business 
that we got in this area. We felt that we were 
entitled to a better percentage of it and we saw no 
reason why our competitors should take it away 
from us at what we referred to as a lesser rate. We 
tried for many years and have tried for many years 
to overcome that competition. It’s not been a matter 
that’s come to a head within just a short time. 
They’ve advocated for many years meeting that 
competition, and there was considerable agitation on 
the part of these companies to get in here and 
compete with these companies so that we could get 
our same proportion that they were getting in the 
eastern states. That thing was beginning to come to 
a head. 

The Court: I believe that is sufficient. 

The Witness: I’m sorry. All right. Thank 
you, sir. 

The Court: Ask him another question. 

Mr. Simon: Very well, your Honor. 

@. (By Mr. Simon): Mr. Friday, if this bond 
or these two bonds or these three bonds, one pre- 
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mium covered the three bonds, as I understand 
it [171] A. Three bonds? 

Q. Yes, the bid bond, the payment bond and the 
performance bond. 


A. Yes, sir, that’s correct. If you include the 
bid bond, that’s right. 

Q. If this bond had been written by Mr. Beeson 
and by your company in the United Pacific Casu- 
alty Company rather than the United States Fidel- 
ity & Guaranty Company, what would have been 
the commission that accrued to your company? 

A. It would have been—we get the same per- 
centage of commission as we get, but it would have 
been on a lesser premium basis. It would have 
been on the basis of the premium that they used. IL 
can’t 


Q. So that roughly your own commission would 
have been substantially 25 per cent less than it was? 

A. It would have been at the reduced rate used 
by the non-board companies, correct, non-owner 
companies, the non-board companies, correct, sir. 

Q. Yes. Now, ean you tell us what your com- 
mission, the commission of McCollister & Com- 
pany, would be if the premium on these bonds were 
calculated at the amount which was inserted by 
your company in Plaintiff’s Exhibit 1? 

A. In actual dollars and cents? [172] 

Q. Yes. 

A. I ean’t tell you in actual dollars and cents 
because it’s—— 
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Q. Well, can you tell us within a thousand dol- 
lars? 

A. It would be somewhere around six or seven 
thousand dollars. I can’t figure it out exactly here. 
I could get the exact figures if they will be perti- 
nent. The reason I say that is because it’s on a 
varying scale, and it’s not on a fixed schedule. As 
Mr. Beeson pointed out in his testimony, your scale 
of commissions was 30 per cent on the first two and 
a half million dollars of the bond, and from there 
on it grades down. 

Q. How much was the premium on the first two 
and a half million of this bond? 

A. Oh, I’d have to figure the thing out. There’s 
a letter here in the place, in the office, that will 
show it to me, but—you have a copy of it and so 
do we. 


Mr. LeGros: Is that set out in your letter of 
December 28th? 

A. I think I could calculate it from there in 
less time than I could from any other letter. 

Mr. LeGros: Do you want to offer the letter of 
December 28th? I have a copy of it here, Mr. 
Simon, if you want to—well, go ahead, use yours. 

Mr. Simon: That’s fine. 

Mr. LeGros: Go ahead, I’d just as soon have 
[173] the original anyway. 

The Court: Let it be marked. 

The Clerk: It will be marked Defendant’s Ex- 
hibit No. A-2. 
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(A letter was marked Defendant’s Exhibit 
No. A-2 for identification.) 

The Court: Give him a chance to give the docu- 
ment a name that reflects the nature of its informa- 
tion. 

Q. (By Mr. Simon): Calling your attention to 
what has been marked for identification as Defend- 
ant’s Exhibit A-2, Mr. Friday, I’ll ask you whether 
that is the letter which you referred to on your di- 
rect examination as having been written to Mr. 
Loren Baldwin’s company regarding this matter? 

A. Yes, sir, that is the letter. 

@. And it’s dated—— 

A. I see here it’s dated December 28th. 

The Court: What subject does the letter per- 
tain to? A. It’s a rate comparison. 

Q. (By Mr. Simon): Now, using those figures 
can you roughly calculate what premium McCol- 
lister & Company expected to acquire on the issu- 
ance of this bond by U.S. F. & G. if the premium 
charged was 47,000? [174] 

(Witness computing.) 

A. If we had received credit for the full $47,000 
premium in our office 

@. Yes. 

A. And had not charged 25 per cent to Okla- 
homa City, the total premium on that, the total com- 
mission on that would have been around some 
eighty — oh, I’d say eighty-two, eighty-three hun- 
dred dollars. Now, I’m just—— 

Q. Highty-two to eighty-three hundred dollars? 
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A. That’s correct, sir, if that’s accurate enough. 

Q. And to repeat somewhat, if the board com- 
pany rate were reduced 25 per cent to make 1t com- 
petitive with the non-board rate, the commission 
that you would actually have received would be 
approximately two thousand dollars less? 

A. Roughly two thousand dollars less, that’s ac- 
curate enough, yes, sir. 

Q. Mr. Friday, following the receipt of your 
letter that you have identified as Defendant’s Ex- 
hibit A-2 there were tendered to your company and 
to Ancel Earp of Oklahoma City checks for the 
total amount shown by the—the balance shown by 
the lesser calculation, were there not? 

A. I can’t say about Ancel Earp. I can say as to 
our office, we did get a check in, which was care- 
fully and [175] meticulously drawn to indicate that 
it was final payment on the bond, which check was 
returned. 

Q. Now I’ll ask you whether you wrote a letter 
returning that check in which you said, “According 
to our information’’—— 

Mr. LeGros: I'll object, if the Court please. If 
he’s going to read from the letter, he should offer it. 

Mr. Simon: Your Honor, I’ll ask this gentleman 
whether he recalls having written any letter at any 
time which contained words substantially of the fol- 
lowing import: ‘‘ According to our information, pur- 
suant to similar instruction” 

Mr. LeGros: The same objection. 

The Court: The objection is sustained. 
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Q. (By Mr. Simon): Well, did you ever tell or 
communicate with Islands, Anderson and Montin- 
Benson and tell them that you had information that 
Ancel Earp & Company were going to return their 
check also? 

A. I wrote them a letter returning our check, 
and I cannot recall exactly what was in the letter. 
You have a copy of it there, sir, quite obviously. 

Q. You don’t recall whether there was anything 
like that in the letter or not? 

A. I don’t specifically remember the exact word- 
ing of the [176] letter, no, sir. I cannot recall it 
word for word. 

Mr. Simon: Well, to shorten this I think it is 
agreed, is it not, Counsel, that checks totalling the 
amounts 

Mr. LeGros: I had agreed with you on that at 
the recess, Mr. Simon. 

Mr. Simon: Yes. 

The Court: You may proceed. 

Mr. Simon: And that the total amount has been 
—the tender represented by those checks has 

Mr. LeGros: Is on deposit with the Clerk of 
Court. I have agreed to that, too. 

Mr. Simon: Fine. 

Q. (By Mr. Simon): Mr. Friday, I’ll ask you 
whether in discussing this matter with Mr. Loren 
Baldwin you did not say to him in substance and 
effect that it would have been a simple thing for 
you to have adjusted this conflict were it not for the 
fact that other companies had now become involved 
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in it or that other companies than U. 8. F. & G. 
were involved ? 

A. I certainly cannot recall making any such 
statement to that effect, no, sir. 

Q. You didn’t say—— 

A. In other words,—— 

Q. You didn’t ever say to Mr. Baldwin that if 
the U. S. F. [177] & G. had not reinsured with 
other companies this matter could have been ad- 
justed ? 

A. Well, I would certainly be very foolish to 
make such a statement. 

The Court: No, no, do not argue, just say 
whether you did or not. 

A. Ido not recall making any such statement of 
that type, Ne, SIT. 

Q. (By Mr. Simon): Would you say that you 
didn’t make such a statement? 

A. I would say that I did not make such a state- 
ment. 

@. Very well. Do you recall offhand when the 
bid bond in this case was executed ? 

A. I personally do not, because I don’t get into 
the detail handling of these things. No, sir, I do not. 

@. But the reinsurance had been effected, I 
think you testified, prior to the execution of the bid 
bond ? 

A. That’s right. Arrangements had been made 
for adequate reinsurance prior to the arrangements 
of the bid bond. 

Q. This bid bond to which you have referred 
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was executed after the execution by the signers 
thereof of Plaintiff’s Exhibit 1, the application for 
bonds ? 

Av Well, Ivcan’t tell you the exact dates of 
these things because I personally didn’t handle 
them. 

Q. No. [178] 

A. All I could go by would be what our stand- 
ard procedure is. If you wish that I’ll be very 
happy to tell you. 

Q. Yes. Well, your standard procedure would 
indicate that you wouldn’t issue a bid bond until 
you had the acceptance on file. 

A. We don’t have written acceptance, we have 
commitments from the various companies as to 
what percentages they are willing to accept. 

Q. No, you and I are talking about different 
things. 

A. O. K., let’s—you get it clear and I[’ll answer 
you the best I can. 

Q. I’m talking about Plaintiff’s Exhibit 1, 
which was an application for the issuance by 


U. 8. Fi & Ge of bonds. A. Correct. 
Q. That was originally submitted as an applica- 
tion for a bid bond? A. Correct, sir. 


@. And I say that was executed by the people 
who signed it before you actually executed and de- 
livered a bid bond pursuant to it? 

A. Quite obviously, yes, sir. 

(A bid bond was marked Defendant’s Ex- 
hibit No. A-3 for identification.) 
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Q. Yes. Now ealling your attention to what has 
been marked for identification as Defendant’s Ex- 
hibit A-3, I’ll ask [179] you whether you recognize 
that as the bid bond which your company executed 
in connection with this matter? 

A. Yes, it is, sir. 

Q. Can you from an examination of that instru- 
ment tell us what the date of the delivery of that 
bid bond was? 

A. Well, all I can tell you is that it was quite 
obviously a short time prior to May the 18th. 


®. I see. 
A. Whether it was a day or two or three I can’t 
tell you. 


Mr. Simon: I offer in evidence Defendant’s Ex- 
hibit A-3. 
Mr. LeGros: No objection. 
The Court: Admitted. 
(Defendant’s Exhibit No. A-3 for identifica- 
tion was admitted in evidence.) 
Q. (By Mr. Simon): So that Plaintiff’s Ex- 
hibit 1—— 
Mr. Simon: Could that be handed to the wit- 
ness ? 
The Court: That will be done. 
(The exhibit was handed to the witness. ) 
Q. (By Mr. Simon): was signed by Martin 
Anderson sometime prior to the 18th of May, 1955? 
A. If this were the actual signing of the bid 
bond, yes, sir. I personally have not knowledge 
whether it was the signing of the bid bond or the 
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completion bond. That is something that I suppose 
only the jury can determine. [180] 

Mr. Simon: I offer, if I have not offered in evi- 
dence, I do now offer in evidence Defendant’s Ex- 
hibit A-2. 

Mr. LeGros: No objection. 

The Court: Admitted. 

(Defendant’s Exhibit No. A-2 for identifica- 
tion was admitted in evidence.) 

Mr. Simon: No further questions, your Honor. 


Redirect Examination 

Q. (By Mr. LeGros): Mr. Friday, referring to 
Defendant’s Exhibit A-1, which is the letter of Sep- 
tember 14th 

A. The letter of December 14th? 

@. September 14th. 

A. September 14th, correct, sir, yes. 

Q. Does that have reference to any other docu- 
ment? 

A. It refers to this particular bond that is under 
discussion, if that’s what you have in mind. 

Q. Does it refer to any statement ? 

A. It refers to our statement of September the 
Ist, 1955, correct, sir. 

Q@. And are you familiar with the statement of 
September 1, 1955? A. Iam, sir. [181] 

Q. And does that show a one-quarter application 
of the bond premium to Ancel Earp ? 

A. That shows the one-quarter that was to be 
credited to Oklahoma City, that is correct, sir. 
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Q. Now, Mr. Friday, does any agent writing for 
United States Fidelity & Guaranty Company 
through McCollister & Company have any author- 
ity to contract for any rate other than the rate 
which shows on the ratings on file and in effect at 
the time a bond is written? 

Mr. Simon: Objected to as irrelevant and imma- 
terial, if the Court please. 

The Court: That objection 1s overruled. 

A. We very definitely do not, sir. 

Q. (By Mr. LeGros): Must all employees of 
the United States Fidelity & Guaranty Company 
adhere to the ratings on file? 

Mr. Simon: The same objection. 

The Court: Overruled. 

A. Yes, sir. Under Insurance Department regu- 
lation we would have no alternative other than to 
do it without violating the law, and it’s not our i1n- 
tention to violate the law. 

Q. (By Mr. LeGros): Are there any penalties 
prescribed for violation of the law? 

A. Very severe penalties. [182] 

Mr. Simon: I object to that. 

The Witness: I’m sorry. 

The Court: The objection is overruled. 

Mr. LeGros: J have no further questions. 

The Court: Is there anything else of this wit- 
ness? I understand there is none. You may step 
down. 

(Witness excused.) 
The Court: You may eall the next witness. 
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Mr. LeGros: I at this time have a deposition 
which I would like to publish. 

The Court: <All depositions have been published. 
If they have not been, they are now. 

Mr. LeGros: It is the deposition of William V. 
Montin, one of the joint venturers, and I would like 
to call him as an adverse witness. Do you wish me 
to take the stand, your Honor, and read the re- 
sponses ? 

The Court: JI wish whoever will read the an- 
swers to take the stand, and either Mr. Simon or 
Mr. Palmer, whichever one wishes to do so, will 
read the questions beginning at Page 3 with the 
words ‘‘Direct Examination by Mr. Oliver’’. 

Mr. LeGros: If the Court please, if I may pref- 
ace that with a statement, this is an examination on 
behalf of the plaintiff. [183] 

The Court: But as I understand it he was then 
called and you now call him 

Mr. LeGros: As an adverse witness. 

The Court: As an adverse witness? 

Mr. LeGros: Yes, your Honor. 

Mr. Simon: Well, if the Court please, I think 
that the stipulation indicates —the stipulation on 
Page 2 of the deposition indicates the character of 
this interrogation on the taking of the deposition, 
and I find nothing in it to indicate that there was 
any stipulation that it was taken as an adverse 
witness. 

The Court: What portion of the rule gives the 
right to take a deposition of a witness as an adverse 
witness ? 
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in the rule, your Honor, simply a statement that 
depositions may be offered in evidence if the wit- 
ness 1s not available, and I’m simply stating the 
same limitation that would be made on him if he 
were here present in court. 

The Court: I will have to see some authority be- 
fore ruling in your favor on that. 

Mr. LeGros: Yes, your Honor. 

The Court: I understood there was objection. 

Mr. Simon: Yes, your Honor. [184] 

The Court: To his using this deposition testi- 
mony as that of or with like effect as if he had 
called him as an adverse witness. 

Mr. Simon: That’s right. 

The Court: And without being bound thereby. 

Mr. Simon: That’s right. 

The Court: The objection to his doing so is sus- 
tained. What is your pleasure with respect to fur- 
ther use of this deposition or non-use of it? 

Mr. LeGros: If I cannot call him as an adverse 
deponent I will withdraw the deposition. 

Mr. Simon: I have no objection to that. 

The Court: The matter respecting this deposi- 
tion proposed by plaintiff is discontinued and with- 
drawn. 

Mr. LeGros: If the Court please, plaintiff will 
now rest its ease in chief. 

The Court: The defendant may now proceed 
with defendant’s case in chief. 

Mr. Simon: Call Mr. Oja. 

The Court: He has already been sworn. He will 
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now resume the stand for further interrogation on 
behalf of the defendant. [185] 


VERN J. OJA 
recalled as a witness by defendant, being previously 
duly sworn, was examined and testified further as 
follows: 
Direct Examination 

Q. (By Mr. Simon): Mr. Oja, you have hereto- 
fore been sworn, I think. A. Yes, sir. 

@. And you were interrogated to some extent as 
an adverse witness by Mr. LeGros yesterday? 

ie Shes; «sia. 

Q. Mr. Oja, I’ll ask that you be handed Plain- 
tiff’s Exhibit 1. 

(The exhibit was handed to the witness.) 

Q. That, Mr. Oja, as I understand it, 1s the ap- 
plication which was obtained by the McCollister 
Company for the execution of bonds, a bid bond in 
the first instance and payment and performance 
bonds, and was procured by Mr. Beeson. I’ll ask 
you whether on the second page—Page 3 actually of 
that form of application your name appears? 

A. It does. 

Q. And in what capacity did you sign that? 

A. As secretary of Islands Construction Com- 
pany. 

Q. Tl ask you, Mr. Oja, whether at the time 
you signed that form of application the typewritten 
figures 47,000 [186] and so forth at the top of that 
sheet had been inserted in that blank? 

A. TFtewas not. 
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Q. Mr. Oja, I’ll ask you whether you had any- 
thing to do with the negotiations leading to the exe- 
cution of these bonds? Were you present when the 
conversations were had between Mr. Beeson on the 
one hand and Mr. Anderson and Mr. Baldwin on 
the other ? A. I was not. 

@. Mr. Oja, were you present in Mr. Baldwin’s 
office when Mr. Nelson Friday was in the office of 
Islands Construction Company discussing the set- 
tlement of this—I mean adjustment of this dispute 
between you as to the proper amount of premium? 

A. I was. 

Q. JT’ll ask you whether at that time in Mr. 
Baldwin’s office and in the presence of Mr. Baldwin 
Mr. Friday did not say in substance and effect 

Mr. LeGros: I’ll object, if the Court please. 

The Court: May I have the question read. 

(The reporter read the last partial question.) 

Q. (By Mr. Simon): ——that 

Mr. LeGros: Ask him what was said. 

The Court: The objection is sustained. You 
[187] are at liberty to ask the witness what this 
person said. 

Mr. Simon: I thought I had laid the foundation 
for an impeaching question, but I’m perfectly will- 
ing to put it the other way. 

Q. (By Mr. Simon): Were you present when 
the discussion took place between Mr. Nelson Fri- 
day and Mr. Loren Baldwin with reference to an 
adjustment of this matter of the dispute? 

A. I was. 
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Q. Will you tell us according to your best recol- 
lection when that was? 

A. I believe it was sometime in December of 55. 

Q. And what in substance and effect did Mr. 
Nelson Friday say? 

A. Well, in substance he stated that he could 
not make any settlement or an adjustment of this 
particular premium and primarily because U.S. F. 
& G. had reinsurers in connection with this particu- 
lar premium and they couldn’t get an adjustment 
possibly from the reinsurers and that was where the 
difficulty was. 

Q. Was anything said by him as to whether it 
would have been possible for him to have adjusted 
this matter were it not for the presence of rein- 
surers ? 

A. I’m sure it was. It was stated that U. S. F. 
& G., if [188] they were the primary insurer on the 
bond they could make the1r—make an adjustment. 

@. Did he indicate how that could be done? 

The Court: Answer yes or no. 

A. No. 

Mr. Simon: I think that’s all. 

The Court: You may cross examine. 


Cross Examination 
Q. (By Mr. LeGros): Mr. Oja, referring now 
to Plaintiff’s Exhibit 1, when that document was 
presented to you was any of the typewritten mate- 
rial inserted in that document? 
A. I believe the only typewritten material—the 
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only typewritten material was ‘‘Anderson Construc- 
tion Company, Islands Construction Company, 
Montin-Benson Company”, referring to our signa- 
tures. 

Q. Referring to the first page, was any of that 
material contained thereon ? 

A. The typing at the very top of the page indi- 
cating the full name of the applicant. 

Q. And was this document delivered to you at 
your office? 

A. It was delivered to us by Jack Beeson at our 
office. 

@. And had anyone else signed it prior to your 
signature ? 

A. I don’t remember whether it was signed by 
anyone prior [189] to my signature or not. I can’t 
tell you that. 

@. And did you ask Mr. Beeson about the rate 
of premium on a bond for six plus million dollars? 

A. JI did not at that time. 

@. You had no concern whatsoever about the 
amount ? 

A. Certainly I had a concern in the amount. 

@. But you were executing a blank document on 
negotiations that you knew nothing about? 

A. It was common procedure to execute blank 
documents with Jack Beeson. 

Q. Yes. You have complete confidence in Mr. 
Beeson, do you not? A. Yes, sir. 

Mr. LeGros: Now, this cross examination, I 
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don't know if I can conclude it or not. It might be 
rather lengthy. 

The Court: How long do you expect it to take, 
have you any idea? 

Mr. LeGros: Oh, five or ten minutes. I have 
some records that I asked him to bring here that I 
would like to identify. 

The Court: I wish you to proceed then. 

Q. (By Mr. LeGros): Mr. Oja, in response to a 
subpoena duces tecum served upon you did you 
bring with you certain documents? [190] 

A. Yes. 

Q. Pertaining to the bid computations by the 
joint venture leading toward the bidding on this 
project ? 

A. Yes. I believe our Counsel has it in his file. 

Q. Can he produce them at this time? 

A. Yes, he can. 

(Documents were handed to Mr. LeGros.) 

The Court: Does Counsel for the defendant now 
produce the documents requested in the subpoena 
duces tecum ? 

Mr. Simon: They were so identified to me, your 
Honor. 

Mr. LeGros: They may be marked as one ex- 
hibit. 

The Clerk: It will be marked Plaintiff’s Exhibit 
No. 14. 

(Records of Islands Construction Co. were 
marked Plaintiff’s Exhibit No. 14 for identifi- 
cation.) 
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Q. (By Mr. LeGros): Mr. Oja, you have before 
you the figures used by the joint venture giving 
your bid on the Ladd-Elmendorf project, do you 
not? A. Yes, I do. 

Q. And those are records of your office? 

A. They are. 

Mr. LeGros: Jl ask that Plaintiff’s Exhibit 
[191] 14 be admitted. 

The Court: Any objection? 

Mr. Simon: I object to it as irrelevant and 
immaterial. 

The Court: Overruled. Plaintiff’s Exhibit 14 1s 
now admitted. 

(Plaintiff’s Exhibit No. 14 for identification 
was admitted in evidence.) 

Q. (By Mr. LeGros): How many various 
schedules were there to the project on which you 
were bidding ? 

Individual items, there were hundreds. 

I’m speaking now of schedules. 

(Witness computing.) 

It went from A through H, did it not? 

Yes. 

And H was subdivided into—— 

There were nine schedules. 

Yes, and could you refer to your Schedule A 
and to your work sheet there? A. Yes. 

Q. Do you have your schedule set up so that you 
ean tell as to the allocation in that schedule for a 
bond or bond premiums? 

A. JI eannot, as a percentage was used. 


OrPOPO OF 
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Q. And what percentage was allocated to that? 

A. Well, it was various in various items. There 
are one, two, three, four, five schedules under this 
schedule, five unit items, and they varied from a 
ten per cent overhead item to a three per cent over- 
head item. 

Q. In other words, in your schedules your bond 
premiums are carried in your overhead item ? 

A. They are carried as an overhead item. 

Q. And what other than bond premium does 
that include? 

A. Supervision, trucking, equipment, gas, oil, 
taxes, insurance of various types, 150 items if you 
wish me to enumerate them all individually. 

Q@. And does the same pertain to each of the 
following schedules, in general ? 

A. In general that’s true. 

Q. Now referring to Schedule H, why on that 
one do you have an item entitled Bond and Profit, 
$80,000 ? 

A. Schedule H was calculated and estimated in 
a different office by different employees. They were 
under Mr. Anderson’s supervision in his office in 
the Central Building, and his methods were entirely 
different than the methods we used. We consoli- 
dated the figures and arrived at a total figure in our 
office. 

Q. Well, then would it be true to state, Mr. Oja, 
that in your office you computed Schedules A 
through G and Mr. Anderson in his office computed 
Schedule H? [193] AS Thats Tien. 
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Q. And you don’t know how it was that he set 
up an item of Bond and Profit, $80,000? 

A. No, I don’t know how he arrived at that par- 
ticular figure. 

The Court: The Court will have to interrupt the 
proceedings here today. I have some other matters 
to consider. 

The jury, subject to the Court’s previous admo- 
nitions and subject to what I suggested to you yes- 
terday about being prepared to remain together at 
a late hour or even overnight applies to your jury 
service tomorrow. Please bear it in mind and so 
advise your family members. You will now retire 
subject to the Court’s previous admonitions. The 
jury will now retire until tomorrow morning at ten 
o’clock. Be here at ten o’clock tomorrow morning 
instead of 9:30. 

(Thereupon, at 4:40 o’clock p.m., a recess 
herein was taken until 10:00 o’clock a.m., 
Thursday, May 16, 1957.) [194] 


Thursday, May 16, 1957, 10:00 o’clock a.m. 
(All parties present as before.) 

The Court: Bring in the jury. 

Mr. LeGros: I was going to ask your Honor for 
the record, I understood in chambers that the legal 
question as to the 

The Court: What we said in chambers had noth- 
ing to do with the record in this case and will not 
be made a part of the record in this case. We were 
discussing informally the instructions to be given 
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Mr. Palmer or the Court in chambers is a part of 
the record. 
(The following proceedings were had within 
the presence of the jury.) 

The Court: Let the record show that each and 
all the jurors are present and also that all parties 
on trial with their Counsel. You may proceed. 

Mr. Simon: Mr. Oja was on the stand. 

The Court: Mr. Oja will resume the stand for 
further interrogation. 


VERN J. OJA 
resumed the stand. 


Cross Examination—(Continued ) 

Q. (By Mr. LeGros): Mr. Oja, I believe at the 
conclusion of yesterday’s [195] session I was inter- 
rogating you as to Schedules H-1 and H-2 which 
you had advised me were prepared in Mr. Ander- 
son’s office. fee eS iT. 

Q. And I take it they were then used together 
with your own work in preparing your final bid? 

A. Yes, that’s right. 

Q. Now referring to your Schedules A, B, C, 
D, E, F and G, I note that you have the work set 
up so that you have a series of columns across the 
page. A. Yes. 

Q. And you have a code at the top indicating 
what each column represents. I wonder if you could 
tell me what the abbreviations or the letters at the 
top of each column indicate. 
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A. Well, in the very first—this is a unit price 
contract based on unit prices for dirt and for fill 
and for the construction of various parts. 

Q. Yes. 

A. So that the very first column represents the 
government pay quantities. In other words, the 
amount of quantities you should figure on. In other 
words, in one case excavation for building, 50 eubie 
yards. The next column represents material. These 
happen to be figures of our estimator in our office. 
And “L’’ stands for [196] labor, “S” subcontract, 
freight, overhead, profit, unit price bid, then you 
calculate that times the total quantities and get 
your total price for the particular job. 

Q. Well, now you have left some of them out. 
What is “ER”? 

A. I'll have to talk to Mr. Bailey. He has his 
own code and I’m not certain whether that 
means—— 

@. I think you previously stated that your bond 
computation or your bond allowance was figured in 


overhead. A. In overhead, that’s right. 
@. And Mr. Anderson in his work sheets figures 
bond and profit? A. Separately, yes. 


@. Now, can you look at those work sheets and 
tell me what amount you have allotted to bond in 


each of your schedules? A. I eannot. 
Q. Can you look at that and tell me what you’ve 
allotted to profit? A. Yes. 


@. And is that on a percentage basis or on a 
dollar basis? 
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A. It’s on a dollar basis in lots of cases. In 
some cases it’s percentage. It varies as you go 
through the whole job. 

Q. And percentagewise what does it average out 
to? [197] 

A. I would imagine it would come pretty close 
to five or six per cent. 

Q. I see on some of these it’s seven and a half 
per cent. 

A. On some bids we don’t put any profit on 
them, I mean on account of the fact that they would 
be practically all subeontract and there would be no 
profit on it because they would be performing the 
work. 

Q. I see on “A’’, for instance, you have a profit 
of $10,545 and that figures seven and a half per 
eent. 

A. Yes. That just happens to be that way, but 
you have to take into account individual items in 
calculating that thing. 

Q. In that schedule overhead, including all your 
items, is figured at 7.2 per cent? 

A. 7.2 per cent. That includes—— 

Q. Roughly your profit and your overhead come 
out the same? A. And the bond. 

Q. The overhead, according to your statement, 
would include the bond ? A. Yes. 

Q. Now, Schedule B, your overhead is $16,506 
and your profit is $19,032? 

A. That’s right, yes. 

Q. Now, Schedule C, your overhead including 


260 United States Fidehty & Guaranty Co. 


(Testimony of Vern J. Oja.) 
all the items you mentioned is $107,782 and your 
profit is figured at [198] $119,833 ? 

A. That’s right. That was a larger building. 

@. And on Schedule D, the overhead including 
all the items composing that is $7,832 and a profit 
of $8,460? A. Yes. 

@. And on Schedule E, overhead of $105,721, a 
profit of $116,289 ? A. That’s right. 

@. And on Schedule F, overhead at $3,161 and 
profit at $3,321? A. That’s right. 

Q. And on ‘G’’, overhead at $5,525 and profit 
of $3,156 ? A. That’s right. 

Q. Do you know what the percentage of your 
overhead on these schedules the bond was allotted 
for? aN ould ony 

Q. So in looking at these work sheets of yours 
there is no way you can determine by figure or per- 
centage the amount that was allotted to bond? 

A. ‘Phettsmcik 

Mr. LeGros: No further questions. 

The Court: You may ask any questions on re- 
direct which you feel are necessary. [199] 


Redirect Examination 
Q. (By Mr. Simon): Mr. Oja, when the checks 
which were tendered to McCollister & Company and 
to Ancel Earp & Company were returned by those 
people, did those returned checks and the letters 
returning them come to your attention? Was that 
part of your duty? A. Yes, they did. 
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Mr. Simon: I would like to have those marked, 
please. 

The Court: That will be done. 

The Clerk: It will be Defendant’s Exhibit A-4. 
Do you want them together, Mr. Simon? 


Mr. Simon: Yes, put them together. 


(Two letters were marked Defendant’s Ex- 
hibit No. A-4 for identification.) 


Mr. LeGros: If the Court please, is Mr. Simon 
reopening his direct so that I may have an oppor- 
tunity to cross examine on this? 

The Court: Are you reopening or seeking to 
reopen ? 

Mr. Simon: Yes. I suppose this isn’t—— 

The Court: Do you ask leave to do that? 

Mr. Simon: Yes, your Honor. 

The Court: Have you any objection? [200] 

Mr. LeGros: No objection. 

The Court: You may reopen, and the right of 
cross examination is always fully preserved. 

Mr. LeGros: I have no objections to the letters 
being admitted, to save the time of qualifying them. 

GQ: “CBy Pir. Simon): Mr. Oja, those letters 
comprising Defendant’s Exhibit A-4 are two letters, 
one from McCollister & Company signed by Mr. 
Friday? A. That’s right. 

@. And what is the date of that? 

és» January 25th, 1956. 

Q@. And the one from Ancel Earp? 

A. January 20, 1956. 
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@. Those letters returned to you the checks 
therein described ? A. Yes. 

@. Were those checks that were thus returned 
checks drawn on banks in which you had sufficient 
money to pay them if they had been presented ? 

A. Yes, sir. 

Mr. LeGros: If the Court please, that has been 
stipulated to and admitted yesterday, I believe. 

The Court: Is there any reason why that should 
not dispose of it? [201] 

Mr. LeGros: I stipulate they made a valid and 
continuing tender. 

Mr. Simon: I offer in evidence Defendant’s Ex- 
hibit A-4. 

Mr. LeGros: No objection. 

The Court: Admitted. 

(Defendant’s Exhibit No. A-4 for identifica- 
tion was admitted in evidence.) 

The Court: What kind of papers do you call 
them, Mr. Oja? Give a name that reflects the kind 
of information in them. 

A. Well, they are letters of transmittal on the 
refusal of the checks in full payment of the bond, 
letters of transmittal from the various bonding 
companies on the final payment checks. 

The Court: Do Counsel agree on a name that 
could be applied to them that would be a quick 
way of referring to them in case somebody loses 
track of them? 

Mr. Simon: I should say that they might be 
described as letters rejecting tender. 
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The Court: You may proceed. 

Mr. Simon: I think that’s the extent of my addi- 
tional examination. 

The Court: You may cross examine. 

Mr. LeGros: I don’t care to cross examine. [202] 

Mr. Simon: All right, Mr. Oja, you may be ex- 
cused. 

The Court: The witness is excused from the 
stand. 

(Witness excused.) 

The Court: Call the defendant’s next witness. 

Mr. Simon: Call Mr. Baldwin at this time. 

The Court: Come forward. You have already 
been sworn as a witness, Mr. Baldwin. Come for- 
ward and take the witness stand as a witness for 
the defendant. 


LOREN ELLSWORTH BALDWIN 
recalled as a witness by defendant, being previ- 
ously duly sworn, was examined and testified fur- 
ther as follows: 

The Court: State your name again for the rec- 
ord. 

A. Loren Ellsworth Baldwin. 

The Court: Ellsworth? 

A. Yes, sir. 

The Court: You may inquire. 


Direct Examination 
Q. (By Mr. Simon): You have heretofore iden- 
tified yourself, Mr. Baldwin, [203] as the president 
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of Islands Construction Company which is one of 
the joint venturers mentioned in this arrangement? 

A. That’s right. 

Q. And under the terms of the joint venture 
agreement the administration of the affairs of the 
day-to-day conduct of this activity was by Para- 
graph II of that agreement entrusted to Islands? 

“A. That’srmeght. 

Q. Islands having a 50 per cent share of the 
venture ? A. That’s right. 

Q. But the matter of insurance and bonds was 
left by express provision of that agreement to you 
and to Mr. Anderson? Aw That’s aight. 

Q. I'll ask you whether you know Mr. J. C. 
Beeson, John C. Beeson, who was on the stand 
here yesterday ? A. Yes, I do. 

Q@. How long have you known him? 

A. About twenty years. 

@. Have you had occasion during that time to 
do business with him with reference to the obtaining 
of bonds? A. Yes. 

@. What kind of bonds? 

A. All types of bonds. [204] 

Q. To what extent did you do business with him 
over that period? 

A. Well, he wrote practically exclusively all of 
our bonding requirements for the construction busi- 
ness. | 

@. From what period on? 

A. Qh, from 1941 until the present day. 

Q. During that entire time did Mr. Beeson ever 
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tell you that the Insurance Commissioner of the 
State of Washington had anything to do with the 


rates that he quoted you? A. Never. 

Q. Were you ever informed from any other 
source ? * Wo, si. 

Q. Until this lawsuit commenced were you ever 
told by anybody? ie No, six: 


Q. Now will you tell us in your own words 
about the discussion which you and Mr. Anderson 
had with Mr. Beeson prior to the signing of the 
bid bond application which is Plaintiff’s Exhibit 1 
in this case? 

A. Well, under a new arrangement I had started 
shipping our cargo to Alaska by barge and it en- 
tailed a heavy risk, and insurance for barge trans- 
portation is very difficult to obtain unless good in- 
surance people are fully informed of the cargo and 
who is going to haul it, [205] so I discussed the 
matter with Martin Anderson and Martin said, 
“Well, I’ve been wanting to get these rates out of 
the way so that we ean put them on our estimate 
sheets for figuring this job, and we’ll call up Mr. 
Beeson and have him come down to our office.” 
Beeson’s office is in the same building as Mr. Ander- 
son’s. 

Beeson came down to the office and we discussed 
the insurance rates, and then we asked Mr. Beeson, 
“What about the bond?” We stated we had been 
quoted a rate from a California bonding company 
and we were thinking about doing business with 
them. Mr. Beeson stated that if we would leave 
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the bond to his discretion, that he was sure that the 
bond would be taken care of as cheaply with his 
company as any other company. We asked him if 
that would be with a non-board company or a board 
company and he said, ‘‘Well, the board companies 
are going to compete with the non-board com- 
panies.” He said, ‘‘I have advance information, 
and you can rest assured that you will be given the 
advantage of any reduced rate.” 

Mr. Anderson and I were both satisfied, having 
used Mr. Beeson practically exclusively for our 
business, and we told him to proceed to arrange 
the bid bond for our bidding the project. 

@. Now, was there any discussion at that time 
as to the difference in the rate then being charged 
as between the [206] U. 8. F. & G. on the one 
hand and the non-board companies on the other? 

A. Yes, there was. 

@. What was that discussion ? 

A. Well, Mr. Beeson had been writing bid 
bonds with non-board companies for me on other 
projects that I had been constructing. I called this 
to his attention, this being a large job, and told 
him that we were bearing down, and asked him 
about the rate, and he assured me that the rate 
would be comparable to a non-board company’s 
rate. 

Mr. LeGros: Pardon me, Mr. Baldwin. May I 
ask you to speak up a little? It’s pretty hard to 
hear you. 

The Court: Myr. LeGros, if there is some part of 
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it you wish to have repeated I will have all or part 
of it read back by the reporter. 

Mr. LeGros: If I could have the last answer 
read. J missed parts of it. 

The Court: Very well. That will be done. 

(The reporter read the last answer.) 

Mr. LeGros: Thank you. 

Q. (By Mr. Simon): Did he tell you what the 
differential was at that time between the non- 
board rate and the board rate? [207] 

A. No, he didn’t. JI knew pretty well what it 
was, having just used a non-board rate on a previ- 
ous job. 

Q. And what was your information at that time 
as to the differential between a non-board rate and 
a board rate approximately ? 

A. Well, we spoke of percentage figures. 

@. About A. Yes, 25 per cent. 

@. The non-board company rate was approxi- 
mately 25 per cent less than the board rate at that 
time ? mae Phat’s Ment: 

Q. Now, in the course of this discussion did Mr. 
Beeson say to you that the U. S. F. & G. rate—— 

Mr. LeGros: If the Court please, I’ll object to 
that as leading. 

The Court: The objection is sustained. You may 
may ask him what he said, if anything. 

Mr. Simon: I want to call his attention speci- 
fically to a statement made by Mr. Beeson in order 
that he may acquiesce or contradict it. I’ll put it 
this way if you like. 
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Q. (By Mr. Simon): Mr. Beeson said yester- 
day, as I understand it, in substance and effect that 
he told you that the board companies’ reduction 
would be such that the rate established would be 
competitive, equal or less [208] than the non-board 
companies’, and that you would be entitled to and 
he would see to it that you got the benefit of this 
reduction, he said provided that the reduction was 
made before your bonds were delivered. 

Myr. LeGros: ll object to that. 

The Court: Just a minute. Do you wish to put 
that in the form of a question? 

Mr. Simon: IJ’ll say 

The Court: By asking him, ‘‘Did he say that?’ 

Mr. Simon: Yes. 

Q. (By Mr. Simon:) Did Mr. Beeson say to 
you that or anything comparable to that with ref- 
erence to the limitation therein stated as to whether 
you would be entitled to or when you would be en- 
titled to or the condition upon which you would 
be entitled to the reduction? 

Mr. LeGros: Ill object to that question, if the 
Court please. It is stating all kinds of supposi- 
tions to the witness and I don’t think he has stated 
the substance of Mr. 

The Court: My understanding is that Counsel 
has tried to state the pertinent subject matter of 
the other witness’ statement as a condition of the 
interrogating part submitted to this witness in the 
matter. Do you have an objection as it not 
being 
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Mr. LeGros: My objection is as to the [209] 
insertion in the question as to the time of delivery 
of the bond. I believe Mr. Beeson’s testimony was 
at the time of the effect of the bond, when the bond 
took effect. 

Mr. Simon: Well, I will have no objection to 
amending the question in that respect. 

The Court: Does the witness understand the 
amendment ? 

A. Not entirely. 

The Gourt: . just 

Mr. Simon: All right. 

Q. (By Mr. Simon): Did Mr. Beeson say that 
this reduction to which you would be entitled if you 
signed up fora U.S. F. G G. bond was conditioned 
upon the reduction being made or announced before 
the effective date of the bond which was delivered? 

Acegiio, sit 

Mr. LeGros: If the Court please, I object to 
that, too, the insertion in there as to the reduction 
being conditioned upon the time of announcement. 

The Court: He has a right to ask this witness 
if Mr. Beeson said any such thing, Mr. LeGros, 
in the Court’s opinion, and the objection 1s over- 
ruled. You may cross examine him as to whether 
or not Mr. Beeson did say any such thing to him 
then or yesterday while [210] on the stand. 

Q. (By Mr. Simon): Was any such limitation 
mentioned by Mr. Beeson at all in connection with 
this discussion ? 

A. ‘There was no qualification at all, sir. 
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(. If there had been would you have signed for 
a U.S. F. & G. bond? 

A. No, I would have insisted that my company 
not sign. 

(). Now, when you 

The Witness: Your Honor, may I make a com- 
ment? 

The Court: Just a moment. The witness seems 
to wish to make an explanation of his answer. Is 
that what you had in mind? 

Q@. (By Mr. Simon): Had you finished your 
answer, Mr. Baldwin? 

A. Well, I just didn’t want everyone here to 
think that I didn’t know how to conduct my busi- 
ness. Naturally I wouldn’t have signed for a $10.00 
bond if I could buy a $7.50 one. 

). That would do the job? 

A. That would do the same job, that’s right. 

@. Now, I think when you were on the stand the 
other day Counsel asked you about these checks 
which went to McCollister & Company in payment 
on account. Did you have any conversation with 
Mr. Beeson at the time that these payments were 
made as to what the proper rate for this bond was? 

A. When the payment was made 

Q. Yes, at or about the time of the payments. 

A. Well, we discussed the payments with Mr. 
Beeson several times in the presence of Mr. Ander- 
son, Mr. Oja, and—lI believe that’s all, but at vari- 
ous times, and Mr. Beeson said they were working 
on an adjustment. 
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Q. And did you rely on his assertion that they 
would effect or that they were working on an ad- 
justment when you made these payments on ac- 
count? 

A. I felt sure, I’m sure they were, sir. 

Q. Had you ever had any prior experience on 
a rate adjustment with McCollister & Company? 

A. I ean’t answer that without our records. 
We’ve had discussions on several rates and what- 
ever the difficulty has been it’s always been taken 
care of if there was one. 

Q. Well, did McCollister & Company ever take 
the position that they wouldn’t adjust 

Mr. LeGros: If the Court please, I think that’s 
a leading question. 


The Court: That objection is sustained. 

Q. (By Mr. Simon): Well, in the course of any 
of these other dealings that you have had with 
McCollister & Company where there was a discus- 
sion about the premium rates, I’ll ask you whether 
McCollister & Company ever refused to discuss an 
adjustment on the ground that you [212] hadn’t 
protested within any given time? Ae iN Ong Sine 


The Court: State, if you recall, how many years 
you have been doing business of this nature with 
McCollister & Company as insurance agents. 

A. Oh, sixteen years. Since 1941. I believe 
they wrote the first completion and performance 
bond for our firm in 1941. It could have heen 
prior to that, but I recollect 1941. 
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The Court: You may inquire. 

Q. (By Mr. Simon): Now, did you have a con- 
versation with Mr. Nelson Friday about an adjust- 


ment of this matter? A. Yes, I did. 
The Court: What was the answer? 
A. Yes. 
@. (By Mr. Simon): And about when was that? 
A. I think it was early December, 1955. 
(). And where? A. In our office on 36th. 
(. And who was present? 
A. Mr. Oja, Mr. Friday, Mr. Brenner part of 


the time, and myself. 

Q@. What did Mr. Friday say, if anything, at 
that time about this adjustment of the rate which 
was the subject of discussion? [213] 

A. Well, Mr. Friday said that inquiry had been 
made from the home office and they would not make 
an adjustment, and I asked Mr. Friday if he would 
submit to me what the bond would have cost if it 
was written in a board company or a non-board 
company and he said that he would be glad to do 
that, that he would get the figures for me. 

Q. Did Mr. Friday say to you anything at that 
time as to why his company would not make an 
adjustment ? 

A. He said he was very sorry that they didn’t 
make an adjustment, that they valued our business. 

The Court: No, Mr. Baldwin, that is not re- 
sponsive. Read the question. Answer yes or no to 
the question. 

The Witness: The answer is yes. 
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The Court: Wait just a minute. Read the ques- 
tion. 

(The reporter read the last question.) 

A. Yes. 

Q. (By Mr. Simon): What did he say about 
that? 

A. He said that the U.S. F. & G. had reinsured, 
sold the bond to other insurance companies, and 
that it was practically impossible to make an ad- 
justment with all these different companies. That’s 
the way I recollect it. [214] 

Q. Did he say anything, if you recall, as to 
what would have been the ease if it had not been 
for this reinsurance ? A. Well, yes. 

@. What did he say about that? 

A. He inferred that—— 

Q. No, what did he say, what was the substance 
of what he said, to the best of your recollection? 

A. Well, that an adjustment could be made be- 
tween the two companies. 

Q. Do you mean by that that he could have 
made an adjustment but for this assignment? 

Mr. LeGros: I object to that. 

The Court: The objection is sustained. You 
may ask the witness what he meant by that or 
something to that effect. 

Q. (By Mr. Simon): What did you understand 
Mr. Friday to mean by what he said? 

A. Well, that we would pay the rate that Mr. 
Beeson had previously given to us for the bond. 

Q. But for what, if anything? 
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A. I didn’t get the—— 

Q. Your answer to my mind isn’t quite complete. 

Mr. LeGros: Well, if the Court please, I’ll 
object to that. [215] 

The Court: That objection is sustained. You 
can ask him another question. 

Mr. Simon: All right, I’ll try. 

Q. (By Mr. Simon): What did Mr. Friday say 
about why this adjustment to the rate Mr. Beeson 
had quoted, why his company wouldn’t consent to 
that adjustment ? 

Mr. LeGros: If the Court please, that’s repeti- 
tious of what was gone into just a minute ago. 

The Court: The objection is overruled. 

A. Well, he said that the U. 8. F. & G. had 
sold an interest in the bonds to other companies, or 
I believe they call it the 

Mr. LeGros: I’ll renew the objection. 

The Court: The objection is sustained. The an- 
swer is stricken to the last question. You may in- 
quire with a proper question if he gives proper 
answers. 

Mr. Simon: [I think that’s all. 

The Court: You may cross examine. 


Cross Examination 
Q. (By Mr. LeGros): Mr. Baldwin, you have 
stated that objections were made to Mr. Beeson by 
you as to the statements of account as submitted? 
A. I can’t hear you. [216] 
The Court: Would you like the question read? 
Mr. LeGros: Yes. 
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The Court: Will you please read it, Mr. Re- 
porter. 

(The reporter read the last question as fol- 
lows: ‘‘Q. Mr. Baldwin, you have stated that 
objections were made to Mr. Beeson by you 
as to the statements of account as submitted ?’’) 

@. (By Mr. LeBros): Is that true? 

A. Yes, that’s true. 

@. And when was that done? 

A. Oh, at various times. I couldn’t name them. 

@. When did you begin to make these objections 
to Mr. Beeson ? 

A. I don’t believe until after we had made pay- 
ment of the first part of the 

Q. Pardon me, I still can’t hear you. That cor- 
ner of the A. It might be. 

Q. of the bench there is between us. Would 
you repeat that, please? 

A. I think it was after we made the first pay- 
ment to the McCollister Company that we discussed 
this. [217] 

Q. That was in September, then? 

A. It was when the first invoice was paid, I 
believe, yes. 

Q. That was on approximately September 14th 
or 15th, somewhere in that neighborhood ? 

A. That’s right. 

Q. And it was after you had the telephone call 
with Mr. Anderson ? A. Yes. 

Q. And you didn’t communicate any objection 
to Mr. Beeson prior to that time? 
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A. No, there was no occasion. 

Q. Did you actually communicate to Mr. Bee- 
son or to anybody in McCollister that attitude, or 
was that left to somebody else? Did you do it per- 
sonally ? 

A. Well, I did it personally to Mr. Beeson. 

Q. Do you recall your deposition being taken 
on April 23rd, 1957? A. Yes, I do. 

@. And I asked you that precise question. The 
question, reading from Page 8 of your deposition— 
going back a little further, on Line 7: 

“@. And when did that attitude develop in your 
organization ? 

‘fA. I would say in September or October. 

“@. It wasn’t until that date, however, that 
[218] you had determined upon that course of 
action ? 

‘‘A. No, we had determined we would pay for 
the bond. I think the first notification we got we 
determined we would pay a reasonable percentage 
of the premium.” 

A. That’s right. 

Q. (Reading) ‘Q. And did you communicate 
to Mr. Beeson or anybody in the U. 8. F. & G. 
organization or McCollister & Company that atti- 
tude? 

“A. No, I didn’t. It was left entirely to Mr. 
Anderson.”’ 

Now are you changing that testimony ? 

A. Yes, [would say I’m changing that testimony, 
because digging into this thing since talking to you 
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has developed several references to conversations 
that I’ve had with Mr. Beeson and Mr. Friday. 

Q. You were under oath on April 23rd, 1957? 

A. That’s right. 

Q. Now, Mr. Baldwin, you have stated that you 
had this conversation with Mr. Anderson at which 
time you were concerned with insurance rates, pre- 
miums, bonds, and that sort of thing in connection 
with this Ladd-Elmendorf job. When did that con- 
versation take place? 

A. Well, Martin Anderson and myself had many 
conversations. [219] I can’t tell you exactly the 
date of every conversation we had. 

@. Well, when did the conversation between 
yourself and Mr. Anderson and Mr. Beeson take 
place? A. I do not know. 

Q. Was it in May of 1955? A. Yes, sir. 

@. About what time in May? 

A. I would judge the middle of May, there- 
abouts. 

The middle of May? A. Yes. 
Sometime after the 15th of May or 
I don’t know. 

Pardon me? A. I don’t know. 
Sometime about the middle of May, however ? 
I—youw’re talking about before the bid? 

. Yes, I’m talking about the conversation with 
Mr. Beeson. A. It was in May. 

Q. And at that time did you bring up the ques- 
tion of bond or bond premium? A. Oh, yes. 

Q. And Mr. Beeson had previously written a 
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number of bonds for you? A. Yes. [220] 

@. And you have stated that you are a practi- 
cal business man that’s not going to pay ten dollars 
for something you can get for seven and a half? 

A. That’s nght. 

@. So you were concerned with the rate of 
bond ? &. That’s right. 

q. And you knew from your past experience 
that there were two rates, the so-called board rate 
and the non-board rate? A. That’s right. 

@. And you knew there was a substantial dif- 
ference between the two rates? 

A. That’s right. 

(). And Mr. Beeson quoted to you a board rate, 
did he not? A. That’s right. 

Q. Now, you have stated that you were consid- 
ering a non-board company. What company was 
that ? 

A. The United Pacific and the General and the 
one in California which had already quoted us. I 
believe Mr. Oja could tell you that. I don’t have 
the name on the tip of my tongue. 

@. Which one in California? 

A. I don’t—— 

The Court: Just a minute. Will you read the 
witness’ answer so Counsel can hear what the [221] 
witness said, the last statement he made about the 
California company. 

(The reporter read part of the answer as 
follows: “A. * * * and the one in California 
which had already quoted us. I believe Mr. 
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Oja could tell you that. L don’t have the name 
on the tip of my tongue.’’) 

O, (By Mr. LeGros) : Mr. Baldwin, had you 
previously done any work in Alaska with General 
Insurance Company as the bonding agent? 

A. I’m not sure. 

Q. Actually they weren’t writing bonds in 
Alaska at that time, were they? 

A. J’m not sure of that. 

Q. Had you previously done business with 
United Pacifie Insurance Company ? 

A. I believe we had, yes. 

@. They are a non-board company ? 

Bi, OE: 

Q. And would in all probability that have been 
the non-board company you would have used? 

A. I feel sure it would have been, yes. 

Q. That was the only non-board company with 
[222] which you had established a line of credit, 
was it not, or a 

A. No, the one in Chicago we had a large line 
of eredit with. 

Q@. And Mr. Friday had previously arranged 
bonds for you in United Pacific, had he not, Mr. 
Baldwin ? A. Yes. 

@. And he was at that time an agent for United 
Pacific as well as U. S. F. & G., was he not? 

A”. That’s riveht. 

Q. Now, Mr. Baldwin, did one of your com- 
panies, L. E. Baldwin, Inc., in 1953 write a bond 
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in the amount of $5,844,000 in the United States 
Fidelity & Guaranty Company ? 

A. I don’t know. 

@. Pardon me? A. I don’t know. 

Q. L. E. Baldwin, Inc., is one of your compa- 
nies, is it not? 

A. Yes, but I can’t answer the question. 

Q. And you would have signed any bond appli- 
cation in that case, would you not? 

A. Yes, I would. 

Q. I'll ask you if it’s not a fact that on the 
eight family quarters job at Elmendorf in 1953 
you did not write through United States Fidelity 
& Guaranty Company a bond in that amount? 

A., I don’t know. [223] 

@. And U.S. F. & G. at that time was a board 
company and was charging the same rates as were 
quoted to you by Mr. Beeson, is that not true? 

A. JI don’t know. 

@. Now, Mr. Baldwin, when an invitation for 
bids was submitted by the government, as required 
by the Code of Federal Regulations included with 
the invitation is a Schedule G, I believe it is, which 
provides for bond requirements; isn’t that a fact? 

A. I can’t answer that question. 

@. And isn’t it a fact that bonds filed on gov- 
ernment jobs have to be in a form and with a surety 
approved by the United States Government? 

A. I don’t believe that true, sir. 

Q. Aren’t you aware of the provisions of the 
federal statute? 


vs. Anderson Construction Co., Inc. 281 


(Testimony of Loren Ellsworth Baldwin.) 

A. Well, I’ve put up certified checks, sir. 

Q@. That’s character bonds. I’m speaking now 
of surety bonds. 

A. Well, you said it had to be surety bonds. 
That’s not true. 

@. Does the surety bond—— 


The Court: Just a minute. Did you hear his 
answer? Read the last answer made by the witness. 


(The reporter read the last answer.) 


Q. (By Mr. LeGros): I will restrict the [224] 
answer to surety bonds, and you say that that’s not 
true ? Am Mo, itis not: 

Q. That the bonds posted by surety companies 
with the United States Government do not have 
to be of such company as is approved by the United 
States Government ? 

A. Well, that’s not my understanding. You can 
put up property bonds or cash bonds. 

@. I’m restricting this now to surety bonds. Do 
you know? 

Mr. Simon: Do you mean by “surety bonds 
bonds with a compensated surety company as 
surety ? 

Mr. LeGros: A surety company, yes. 

A. There’s no requirement. 

Q@. (By Mr. LeGros): Pardon me? 

A. There’s no requirement to my knowledge. 
You can put up three or four different types of 
bonds. 

Q. Yes, but if you put up a surety bond through 


ed 
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a recognized surety company, does that company 
have to be approved by the government ? 

A. I don’t know. 

Q. Now, isn’t it a fact, Mr. Beeson,—— 

A. Baldwin. 

Q. Mr. Baldwin, pardon me, that in 1955 the 
General Insurance Company was not writing bonds 
in Alaska of the type that you desired ? 

Mr. Simon: Objected to as repetitive. [225] 

The Court: That objection is overruled. 

A. I don’t know. 

Q. (By Mr. LeGros): And isn’t it a fact, Mr. 
Baldwin, that the bonding limit of the United Pa- 
cific Company to write bonds in Alaska in May and 
June of 1955 was limited to the sum of $644,000? 

The Witness: May I comment, your Honor? 

The Court: I think you should answer yes or 
no as to whether you knew that. 

Q. (By Mr. LeGros): Isn’t that correct? 

A. I don’t know. I assume that it’s correct. 

The Court: The question was whether or not 
you knew. 

No, I don’t know. 

(By Mr. LeGros): Pardon me? 

No, I did not know that. 

You didn’t know that? 

No, I did not know that. 

Now, your previous answer was that you as- 
repr that was correct. 

A. Well, if you’ll let me comment on it I can 
explain. 
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Q. Certainly, you may if you wish. 

A. United Pacific is no different than the board 
companies. They can co-insure. They sell their in- 
surance and that’s the limit for the one company. 
[226] The U. S. F. & G. may have a limit on it, 
but when they go out on the market they can build 
this up to maybe $640,000 per company. In five 
companies it’s three million dollars, ten companies 
six million dollars. U. 8S. F. & G. on the bond that 
was just written they stated used seven or eight 
or nine companies, and the same thing applies to 
United Pacific, I assume, just reading between the 
lines. That is their limit. 

Q. Now, Mr. Baldwin, isn’t it a fact that 1f you 
got a United Pacific bond you would have to get 
at least enough companies with enough authorized 
resources approved by the government on the pri- 
mary obligation of the bond to equal the amount 
of the bond? 

A. The same as U.S. F. & G., yes, sir. 

Q. Well, isn’t it a fact, Mr. Baldwin, that at the 
same time United States Fidelity & Guaranty Com- 
pany was authorized by the government to execute 
bonds up to the amount of $10,828,000? 

A. I don’t know. 

®. By itself? A. I don’t know. 

Q. Now, Mr. Baldwin, any bond that you got 
through the United Pacific Insurance Company in 
the past was gotten in connection or in conjunction 
with several companies together. [227] 

The Court: Put it in a question, “Is that true?’ 
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or 


Q. (By Mr. LeGros): Is that not the fact? 

A. I can’t answer. I don’t know. 

Q. And that each company executed a separate 
bond for the respective amount of their obligation 
and filed that bond with the government ? 

A. I ean’t answer that. I don’t know. 

Q. And isn’t it a fact, Mr. Baldwin, that in 
writing the bond on this occasion you were forced 
to use a board company, United States Fidelity & 
Guaranty Company, for the reason that that was 
the only company that had the resources? 

A. No, sir, never, never. That’s silly. No. 

®. Pardon me? : 

A. I say no. I say that’s silly. No. 

Q. So you were willing to write a bond with a 
company having a 25 per cent higher rate? 

A. No, never. 

Q. Relying upon an alleged agreement with Mr. 
Beeson that at some later date there may be a re- 
duction in rates in an indeterminate amount? 

A. No. No, that’s not true. 

Q. And you state that you are not familiar with 
the requirement that bonding companies must be 
[228] approved by the government? A. ENO. 

The Court: By what? 

Mr. LeGros: By the government, bonds filed with 
the government. 

A. No, I’m not. 

Q. (By Mr. LeGros): Mr. Baldwin, isn’t it a 
fact that in August of 1951 through your corpora- 
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tion L. E. Baldwin, Inc., through Mr. Beeson you 
wrote a bond in the amount of $3,481,400 for the 
two airmen barracks at Elmendorf? 

A. I really can’t tell you. I would like to com- 
ment on that with your permission, sir. 

The Court: If it is needed, Mr. Baldwin, to 
make your answer full, true and correct, you may 
do that. 

A. Well, unfortunately my business is contract- 
ing. I have hired a certified public accountant, 
Mr. 

The Court: I do not feel that is necessary or 
even responsive. If there is some reason that makes 
more full and understandable your answer, very 
well, but what you are saying does not seem to the 
Court to be reasonably responsive. 

A. Well, I do not purchase the bonds or that’s 
not in my part of the business. 

Q. (By Mr. LeGros): In other words, Mr. Bald- 
win, you don’t have anything to do with the bonds? 

A. Only the—— [229] 

Mr. Simon: I object to that as—— 

Mr. LeGros): I think it’s a proper question. 

The Court: The objection is overruled. Read the 
question, Mr. Reporter. 

(The reporter read the question as follows: 
‘‘@. In other words, Mr. Baldwin, you don’t 
have anything to do with the bonds?’’) 

A. The setting up of the general business and 
the payment of them, yes, but the over-all subserip- 
tion to our requirements I do not handle. 
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Q. (By Mr. LeGros): But you just happened 
in this particular instance to participate in the 
bond negotiations ? 

A. In all bond negotiations, after they are se- 
lected I sit down and discuss them, yes. 

@. After they are selected? 

A. After, and with all the parties involved, yes. 

Q. Yes. Well, I’ll ask you in that case I last 
referred to in August of 1951 isn’t it a fact that 
there were eight companies there involved on the 
primary obligation of the bond? I’m not speaking 
of reinsurance now, I’m speaking of primary obli- 
gation on the bond. 

A. I eouldn’t tell you, sir. [230] 

@. And that one of the companies, one of the 
eight companies primarily on the bond was United 
Pacific ? A. I don’t know. 

The Court: At this point we will take the mid- 
morning recess and the jury will retire to the jury 
room. Court will be at recess for about ten minutes. 

(Short recess. ) 

The Court: All are present as before the recess. 
You may proceed. 

Q. (By Mr. LeGros): Mr. Baldwin, referring 
to Plaintiff’s Exhibit 14, which are the schedule 
of estimates used by yourself, by your corporation 
and Mr. Anderson, is there anything in that which 
would enable you to tell us what percentage or 
what amount was estimated as the figure to be 
allotted for the bond? Do you have the exhibit? 

A. No, I don’t. 
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The Clerk: Which number, please? 

Mr. LeGros: 14. It’s the Manila folder and the 
binder. 

(The exhibit was handed to the witness.) 

A. No, there is not any definite figure set up 
for the bond. 

Mr. LeGros: I have no further questions. [231] 


Redirect Examination 

Q. (By Mr. Simon): Mr. Baldwin, I'll ask you 
in connection with the question that Counsel asked 
you about whether any non-board companies would 
have been acceptable in this situation whether in 
this discussion that you’ve related with Mr. Bee- 
son Mr. Beeson made any statement on that point 
to you and Mr. Anderson ? A. Yes, he did. 

@. What did he say? 

A. He said we could purchase a non-board pol- 
icy or a board policy, bond. 

Q. On the basis of your prior experience with 
Mr. Beeson tell us whether or not you relied on 
him as to the selection of—I mean all of the de- 
tails with reference to the preparation of a suitable’ 
bond acceptable to the government. A. Yes. 

Q. Now, you said in answer to a question put 
to you by Mr. LeGros that ordinarily in the matter 
of the obtaining of bonds where your company 
alone was involved you didn’t attend to that per- 
sonally, but Mr. LeGros asked you whether it just 
happened that in this case you had charge of bonds. 
I’ll ask you to refer to what has been marked for 
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identification as Plaintiff’s Exhibit 9 here. [232] 
Do you recognize that? A. Yes, ‘sir. 


Q. That is the joint venture agreement under 
which the three companies cooperated. The three 
companies, Montin-Benson, Anderson Construction 
Company and your company, Islands Construction 
Company, cooperated in the performance of the 
work undertaken under this government contract 
DA-826, did they not? A. Yes, sir. 

Q. Ill ask you whether or not on Page 3 of 
that specific contract in this case immediately above 
Paragraph IV, whether you will read, please, to the 
jury the paragraph immediately above the para- 
graph numbered IV? 

A. (Reading) ‘Management’’—— 

Mr. LeGros: If the Court please, I will offer 
this Exhibit 9 into evidence. 

Mr. Simon: I have no objection to its reception, 
except I should like, if the Court please, the privi- 
lege of substituting a conformed copy for it. This 
is the original. 

Mr. LeGros: I was going to suggest that. 

The Court: As I understand, this is their only 
original. 

Mr. Simon: Yes. 

The Court: That is the so-called joint venture 
agreement. [233 | 

Mr. LeGros: Yes, your Honor. 

Mr. Simon: Yes, your Honor. 

The Court: It is now admitted. 
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(Plaintiff’s Exhibit No. 9 for identification 
was admitted in evidence.) 

The Court: And I ask you to state in the rec- 
ord what the date of it is. 

Mr. LeGros: June 14th. 

The Court: Is it June 3rd or June 14th? 

Mr. Simon: June 14th, your Honor. 

The Court: Will Counsel say in answer to the 
Court’s question what thing is dated June 3rd, 
1955 ? 

Mr. Simon: That is Plaintiff’s Exhibit 1, which 
has been identified as 

The Court: The bid application? 

Mr. Simon: The bid application, your Honor, 
bears date as of June 3rd. 

Mr. LeGros: It has been identified I believe as 
an application form. I don’t think it’s been—I 
think that’s a matter—— 

The Court: Is it the bid bond application? 

Mr. Simon: Well, it’s a bond application. 

Mr. LeGros: Bond application. 

The Court: Is that something different, then, 
[234] from the bid bond application? 

Mr. LeGros: There’s a question as to whether 
this constitutes the bid bond application or the 
payment and performance bond application. 

The Court: Is there anything marked for iden- 
tification in this case which may properly and 
should be distinguished from this one by being 
ealled a bid bond application? 

Mr. LeGros: No, your Honor. 
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The Court: Then the same thing that heretofore 
has been denominated by the Court as the bid bond 
application was when it was marked, namely 
marked Plaintiff’s Exhibit 1, what you are now 
referring to, is it, as the bond application ? 

Mr. LeGros: Bond application. 

The Court: Pardon? 

Mr. LeGros: Bond application. 

The Court: Do both sides prefer the name of 
Exhibit 1 as bond application ? 

Mr. Simon: Well, I think it’s a fair statement, 
your Honor. We contend that it was both a bid 
bond application and a performance and payment 
bond application. 

The Court: Is the bond application just now 
stipulated as such what is now marked Plaintiff’s 
[235] Exhibit 1 according to Counsel’s understand- 
ing? | 

Mr. Simon: Yes, your Honor. 

The Court: And it has the date of what? 

Mr. Simon: It is dated as of June 3rd, 1955. 

The Court: May I ask Counsel if that Plain- 
tiff’s Exhibit 1 is the written agreement referred 
to on Page 4, Line 29, of the pretrial order? 

Mr. Simon: Yes, your Honor. 

Mr. LeGros: Yes, your Honor. 

The Court: You may proceed. 

Q. (By Mr. Simon): Mr. Baldwin, calling your 
attention to Plaintiff’s Exhibit 9, particularly to 
Page 3, I should like to ask that you read for the 
benefit of the jury the paragraph immediately pre- 
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ceeding the Roman numeral IV in the center of the 
page. 

A. (Reading) ‘‘Management hereunder shall 
a 

Q@. Will you please keep your voice up, Mr. 
Baldwin. 

A. (Reading) “Management hereunder shall 
be vested in Martin Anderson and L. E. Baldwin, 
jointly, and each of the parties hereto agrees to 
execute a general power of attorney, granting unto 
them full authority to act for the parties in all. 
matters arising hereunder. Said power of attorney 
shall further contain a provision authorizing [236 | 
substitution by Mr. Anderson and Mr. Baldwin of 
another or others to act in their respective places.”’ 

Q. Now I'll ask you whether the substance of 
that agreement had been orally understood between 
the three companies that signed it prior to the 
execution of this formal document? A. Yes. 

Q. Tl ask you whether the reason that you were 
concerned with this matter of procuring insurance 
and bonds in this case for this joint venture arose 
from that understanding between you, Anderson 
and Montin-Benson ? A. Yes. 

Q. That you’ve just read? A. Yes. 

Mr. Simon: That’s all. 

The Court: Anything else? 

Mr. LeGros: Nothing further. 

The Court: The witness is excused. 

(Witness excused. ) 
The Court: Call the defendant’s next witness. 
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The Court: Come forward, Mr. Anderson, and 
resume the stand as a witness on behalf of defend- 
ant. You have already been sworn. [237] 


MARTIN ANDERSON 
recalled as a witness by defendant, having been pre- 
viously duly sworn, was examined and testified fur- 
ther as follows: 


Direct Examination 

Q. (By Mr. Simon): You have heretofore been 
identified, Mr. Anderson, as the president of the 
Anderson Construction Company ? A. Yes. 

@. And how long have you done business as the 
Anderson Construction Company? 

A. I think it was 1948. 

@. That’s a corporation organized and existing 
under and by virtue of the laws of the State of 


Washington ? A. Yes. 
@. You’re the sole substantial stockholder of it, 
are you not? A. Yes. 


@. Now, you were present, were you not, at the 
time of this discussion with Mr. Beeson about the 
bid bond and performance and payment bonds in 
connection with the Government Engineers’ Con- 
tract No. DA-826 on which you, that is your com- 
pany, Montin-Benson Corporation and Islands Con- 
struction Company were jointly going to bid? 

A. Yes, I was. 

®. Now tell us approximately when to the best 
[238] of your recollection this conference took 
place ? 
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A. I would say it was in early May. 

Q. And who was present? 

A. Mr. Beeson, Mr. Baldwin and myself. 

Q. Now, with reference to the discussion of the 
selection of the surety company to execute the bid 
bond and the performance and payment bonds, did 
Mr. Beeson have with him upon that occasion any 
rate schedules? A. I don’t think he did. 

Q. By the way, how long had you done business 
with McCollister & Company ? 

A. The first time in 19937. 

Q. And to what extent had you done business 
with McCollister & Company between 1937 and 
1955? 

A. Well, up until 1941 I was the superintendent 
and project manager in the employ of another con- 
tractor and had placed business with Beeson for 
my employer at that time. In 1941—from 1941 on 
I did business, a substantial amount of business 
with Jack Beeson on my own behalf, on behalf of 
the Construction Company. 

Q. Now, did you deal with anybody other than 
Mr. Beeson in your connections with McCollister 
& Company during that period ? 

A. Yes. In the beginning in 1941 and ’2 I used 
to deal with Mr. Beeson and also his employers at 
[239] the time, Mr. John and Dan McCollister. 

Q. They both died? A. Yes. 

Q. And from that time on you dealt exclusively 
with Mr. Beeson in connection with McCollister & 
Company ? A. Yes, substantially . | 
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Q. And what did you understand to be Mr. Bee- 
son’s connection with McCollister & Company ? 

A. I was not cognizant of what his official title 
was with McCollister Company. He always signed 
or put under his name on instruments “Attorney 
Tiare tes 

Q. Those were on instruments of U.S. F. & G.? 

A. Yes. 

@. When you had problems in connection with 
bonds or bond applications who was the man with 
whom in McCollister & Company you understood 
you were to take them up? A. Jack Beeson. 

Q. Did Mr. Beeson ever tell you in the course 
of your dealings with him that the Insurance Com- 
mission of the State of Washington had anything 
to do with the rates that you were required to pay 
for bonds? 

A. No, he did not. I was not aware of that until 
this became an issue. 

Q. And by that do you mean after this case was 
brought, this action was brought? [240] 

A. That’s right. 

@. Now will you tell us what your regular pro- 
cedure was with reference to the obtaining of 
bonds? I mean by that what would be the first 
bond that a contractor like you and your associates 
would be required to obtain, seeking to get a gov- 
ernment contract such as this? 

A. It would be a bid bond. That has to be sub- 
mitted with your bid to make the bid valid. 

Q. And then do I understand it that if you’re 
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unsuccessful in the—your bid isn’t accepted, you 
pay a premium to the bond company ? 

Mr. LeGros: If the Court please, I would not 
object to the question being asked, but 

Mr. Simon: Well, there’s no dispute about this, 
is there? I mean I was trying to shorten it a little. 

The Court: What is the objection? 

Mr. LeGros: He’s leading. 

The Court: The objection is sustained. 

Mr. Simon: All right. 

Q@. (By Mr. Simon): Mr. Anderson, will you 
please tell us what has been the custom in your 
dealings with McCollister & Company where they 
have supplied a bid bond and you were unsuccess- 
ful in the bidding as to whether there was [241] 
any premium collected from you for the execution 
of the bid bond? A. Yes, there was. 

@. Now, if you were a successful bidder, then 
in addition to it or supplanting the bid bond 
at the time you submitted the final contract cer- 
tain other bonds were required to be furnished; is 
that not right? A. Yes. 

@. And what are those bonds? 

A. A performance bond and payment bond. In 
some cases only a performance bond. 

Q. In this case there was a requirement for 
both performance and payment bonds? 

A. Yes. 

Q. If the bid bond was executed by a surety 
represented by McCollister & Company and you 
were later awarded the contract and McCollister & 
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Company executed as surety the performance and 
payment bonds, was there any separate premium 
charged to you on account of the bid bond? 

A. No. 

Q. I'll ask you whether customarily, or whether 
in this case Plaintiff’s Exhibit 1 was signed by you 
as an application for the bid bond? 

Mr. Simon: Will you hand him Plaintiff’s Ex- 
hibit 1, please? [242] 

The Court: Let him see it, please. 

(Plaintiff’s Exhibit No. 1 was handed to the 
witness. ) 

A. I don’t remember the question. 

@. (By Mr. Simon): I asked you whether you 
signed Plaintiff’s Exhibit 1 as an application for 
the bid bond. A. Yes. 

@. And Ill ask you, did you at any time ever 
sign any other or different application for the per- 
formance or payment bonds in this case? 

A. I’m sure we did not. 

Q. When this type of application being first 
signed as an application for a bid bond and the 
contractor who signed it became the successful bid- 
der, I’l] ask you whether it was or was not cus- 
tomary for the employees of McCollister & Com- 
pany to add the necessary data after its delivery 
to them to make it an application also for perform- 
ance and payment bonds? 

Mr. LeGros: If the Court please, I object again. 
That’s leading. 

The Court: It is leading and the objection is 
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sustained. If you have something to show him, it 
is appropriate to ask him about it or otherwise 
proceed without leading. 

Q. (By Mr. Simon): Now, coming back to this 
[243] conversation, this conference between you 
and Mr. Baldwin and Mr. Beeson early in May, 
where was that held? A. In my office. 

Q. And will you tell the members of the jury 
what was said with reference to the selection of a 
surety for the bid bond and the performance and 
payment bonds and the rates, if anything, between 
you and Mr. Beeson and Mr. Baldwin at that time? 

A. We discussed rates on marine insurance, 
workmen’s compensation insuranee, and also bonds. 
I mentioned to Mr. Beeson that this was a large 
contract and we were interested in getting the most 
competitive bid we could present, and that the dif- 
ference between the rates of a board company and 
a non-board company amounted to a substantial 
amount of money and that in some eases the dif- 
ference between the two rates could be enough to 
swing the bid of a competitive bidder so he could 
be low if he had a better bond rate, and I said, 
“What about using a non-board company on this 
to get the lower rate?” His answer was that, “It’s 
only a matter of a short time until the board com- 
panies’ rates will be as low or lower than the non- 
board company rates,’’ and he says, ‘‘You’re deal- 
ing with U. 8. F. & G., the largest bonding com- 
pany in the country, and you’re better off to do 
business with them.” [244] 
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The Court: Is that all he said that you can 
think of about the bond premium, the amount of 
it? If it is not, will you please state what else he 
said about that subject. 

A. He mentioned the fact that it was desirable 
to do business with a board company because 

The Court: That is not the Court’s question. 
The Court’s question relates specifically to the 
amount of that premium and nothing else, so do 
not say anything else about any other eee in 
answer to the Court’s question. 

A. Well, the amount was the difference 

The Court: It is a question of what he said 
so far as the Court’s question is concerned. 

Q. (By Mr. Simon): Your best recollection, 
Mr. Anderson. 

A. I can’t recall it, because it was a long conver- 
sation and I cannot recollect just what was said in 
addition. 

Q. Well, do you recall whether anything was 
said about the amount of the contemplated reduc- 
tion and, if so, what? 

Mr. LeGros: If the Court please, I’ll object to 
that as leading. 

The Court: The objection is overruled. It ap- 
pears to the Court that the witness has indicated 
he has exhausted his own recollection without fur- 
ther interrogation. The objection is overruled. [245] 

The Witness: Will you read the question, please? 

The Court: Read it. 

(The reporter read the last question as fol- 
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lows: ‘Q. Well, do you recall whether any- 
thing was said about the amount of the con- 
templated reduction and, if so, what?’’) 

A. He said the contemplated reduction would 
make the board companies competitive or lower, as 
low or lower than the non-board companies. I re- 
member those words very well, ‘‘low or lower’’, ‘‘as 
low or lower’’. 

Q. (By Mr. Simon): State what if anything 
Mr. Beeson said about it being a condition of get- 
ting those lower rates—— 

Mr. LeGros: I’ll object to that, if the Court 
please. 

Mr. Simon: Well, will you allow me to finish 
my question ? 

The Court: The objection is overruled at this 
stage. 

Q. (By Mr. Simon): Will you please, Mr. An- 
derson, tell us whether Mr. Beeson during the 
course of that conversation said anything as to 
whether the reduction in rates to become available 
to you was dependent upon the reduction [246] 
being made effective prior to the effective date of 
the bonds that you were seeking? 

Mr. LeGros: I object to that as leading. 

The Court: Overruled. 

A. He certainly did not. He was very emphatic 
about the reduction. 

The Court: That is sufficient. 

Q. (By Mr. Simon): If Mr. Beeson had told 
you that this reduction of rates in order to be of 
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any benefit to you would have to take place before 
the effective date of these bonds, would you have 
signed this application for bonds with U.S. F. 
& G.2 

A. No, we would not have, if we could get one 
with a different company at lower rates, and that’s 
what we were after. 

Q. Did Mr. Beeson say anything to you as to 
whether he could obtain for you acceptable bonds 
from non-board companies at the lower rates? 

A. J am quite sure he did, because he had fur- 
nished bonds in other companies 
q. <A little louder, please. 

A. I’m quite sure he did. He had provided 
bonds of non-board companies for us before that. 

Q. Now, did you have a discussion with Mr. 
Baldwin at the time of the payment of the first 
[247] installment of the—the first payment on ac- 
count of the bond premium in this case, a tele- 
phone conversation I believe it was? 

A. I don’t remember if it was Mr. Baldwin or 
Mr. Oja. It was one of them. 

@. What was the occasion for that conversa- 
tion ? 

A. As I recollect he had an invoice from Mc- 
Collister Company. 

Mr. LeGros: Would you speak up, please, Mr. 
Anderson? 

The Court: JI think you would appreciate that 
as well as anybody else in the courtroom since you 
have been sitting there at Counsel table. It 1s nec- 
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essary for you to keep your voice raised to a pitch 
that is comparable to my voice at this moment. I 
keep my voice raised, not because I like to hear it, 
but because it is necessary in this room. Raise your 
voice so all can hear without the necessity of in- 
terrupting you. It is always troubling. It is trou- 
bling not only to the witness, it is more so to Coun- 
sel and others. Proceed. 

A. As I recollect the discussion it was regard- 
ing an invoice from McCollister Company and the 
matter of payment, and they wanted my opinion 
on it, as I recall it. 

Q. (By Mr. Simon): And what was said? 

A. As I recall it I recommended that we make 
a payment on account, which is normal with us, on 
an invoice for bond premiums. [248] 

Q. At that time had you had any discussion 
with Mr. Beeson about the—I mean after the re- 
ceipt of the invoice or any invoice for these bond 
premiums had you had any discussion with Mr. 
Beeson about the amount shown on the invoice 
statement ? 

A. Do you mean before we got the statement 
or the invoice? 

Q. No. In the first place, did you ever your- 
self or Anderson Construction Company receive 
any invoice from the United States Fidelity & 
Guaranty Company on account of these bonds? 

A. Not to my recollection. 

Q. The only invoices so far as you know are the 
ones that you learned were sent by McCollister & 
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Company to Islands Construction Company ad- 
dressed to their office? A. Yes. 

@. And sometime in September you had a talk 
with 

The Court: Mr. Simon, that is leading. I think 
you can avoid leading this witness. 

Mr. Simon: All right. 

The Court: At least he could be expected to 
proceed without leading. 

Mr. Simon: All right. 

Q. (By Mr. Simon): Prior to this time of 
your conversation with Mr. Oja or Mr. Baldwin 
about the payment of the first installment on this 
[249] invoice had you had any discussion with Mr. 
Beeson about the amount of the bond premium that 
was shown on that invoice? 


A. We probably discussed it at one phase. I 
was not too concerned about that in our discus- 
sion because I thought that if there was any mis- 
understanding it would be adjusted. 

Q. Well, do you recall when you first had any 
discussion with Mr. Beeson about the amount? 

A. I think that I had one prior to the receipt 
of this invoice. I know I had one after. 

Q. And what was said at that time? In the 
first place, do you recall where this discussion took 
place? . A. It was in my office. 

Q. And what was said in this discussion be- 
tween you and Mr. Beeson? 

A. When I learned that we were being billed 
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at the standard board rate I was very indignant, 
and—— 

Q. Well, what did you say to Mr. Beeson? 

A. I told him that it wasn’t right, it wasn’t in 
accordance with our agreement. 

(). And what did he say? 

A. He said he thought that could be adjusted, 
and would be adjusted. 

Q. Do you recall when that was approximately ? 

A. It would be a guess if I mentioned a date, 
[250] but approximately in September, perhaps, 
and I might have had a discussion on it earlier. 
I’m not real sure. 

The Court: What year were you speaking of in 
your last answer? 

A. 1955, your Honor. 

Q. (By Mr. Simon): How many discussions 
did you have with Mr. Beeson about this matter? 

A. Id say three or four, maybe five. 

@. What was their tenor in effect? 

A. I beg your pardon? 

@. I say in general what was said by you and 
by him on those occasions ? 

A. We both felt very bad about it. 

Q. Well, what was said, Mr. Anderson? 

A. I said to Jack, “Are we going to be able to 
settle this matter in accordance with our agree- 
ment?’’ and he said, ‘“‘I think it can be done.” 

Q. Now, when did you first learn as to the 
exact amount of the reduction which U. FF. & G. 
had put into effect? 
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A. I think it was in July or August, late July 
or perhaps in August. 

The Court: In this ease I say to the jurors I 
cannot guarantee this case 1s going to the jury to- 
day. I thought it would. I thought some days it 
would certainly have gone yesterday. I thought 
[251] again this morning it would go today, but 
Counsel and I have a lot of work to do that has 
not been done yet in the absence of the jury. I 
cannot tell the jury how long that will take. We 
have to take the time necessary to complete the 
work, whether it is a half hour or an hour or two 
hours or three or four, and so the best that I can 
say, and I wish I could make the results more 
accommodating to the jury, is that the jury is ex- 
cused until 2:30. I ask you to return here at that 
time. The Court and Counsel will endeavor to fin- 
ish their work by that time, which must be done 
in the absence of the jury, respecting the instruc- 
tions in this case, instructions to the jury, but as 
to how long it will take I cannot tell you. I be- 
lieve there is a chance that we may get it finished 
by that time. 

The jury will now retire during the noon hour 
subject to the Court’s previous admonition. You 
may now retire. 

(The following proceedings were had with- 
out the presence of the jury:) 

The Court: Would it be convenient to Counsel 
to resume our work together on the requested in- 
structions at shortly after 1:00? 


vs. Anderson Construction Co., Inc. 305 


Mr. LeGros: Yes, your Honor. 

The Court: I would like to begin as soon as 
[252] we can. Let’s say 1:15, will you? 

Mr. Simon: Very well, your Honor. 

The Court: All those connected with this case 
so far as the trial proceedings in this court are 
concerned are excused until 2:15. Try to be back 
at 2:15. We might get this work done before 2:30 
and the jurors might be back before 2:30. I ask 
those connected with the case to try to avoid con- 
tacts with the jurors. Will the bailiffs assist in 
accommodating those connected with the case, par- 
ties or parties’ representatives or agents and oth- 
ers, so as to make it convenient for the jurors to 
come in and out. Counsel and the trial judge will 
resume their work on the instructions in chambers 
at ald. 

(Thereupon, at 12:00 o’clock noon, a recess 
herein was taken until 2:15 o’clock p.m.) [253] 


Thursday, May 16, 1957 
3:05 O’Clock P.M. 
(All parties present as before.) 
(The following proceedings were had within 
the presence of the jury:) 
The Court: All are present as before the recess. 
You may proceed. 


MARTIN ANDERSON 
resumed the stand. 


Direct Examination—(Continued) 
Q. (By Mr. Simon): Mr. Anderson, I believe 
that immediately before we took the recess at 
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lunch time you were testifying about your conver- 
sations with Mr. Beeson, your statement to him 
that the statements received by the joint venture 
were not in accordance with your agreement with 
Mr. Beeson. To what agreement did you have ref- 
erence? 

A. The agreement that we would get a rate as 
low or lower than the non-board companies. 

@. And what did Mr. Beeson say about that? 

A. You mean at the time we had the confer- 
ence with him? 


®. Yes. 

A. He said we could rely on a rate as low or 
lower than the non-board companies and use it in 
preparation in compiling our bid. [254] 

Q. No, I meant at the time of this last conver- 
sation that you were testifying to immediately be- 
fore lunch. What did Mr. Beeson say when you 
said to him that the statements were not in ac- 
cordance with this agreement that you had with 
him ? . 

A. He said he thought they would be adjusted. 

Q. How many such conferences did you have 
with him? A. Two or three. 

Q. Did you expect that the statement would be 
adjusted in accordance with Mr. Beeson’s state- 


ment to you? A. Yes, I certainly did. 
Q. And in the meantime you made a couple of 
payments on account? A. Right. 


Q. Now, these rates that were under discussion 
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were based on a minimum period of performance, 
I mean the rates for bonds, which called—— 

Mr. LeGros: If the Court please, I’ll object to 
the statement of Counsel. 

Mr. Simon: All right. 

The Court: Sustained. 

Q. (By Mr. Simon): Do you know whether the 
rates which you discussed with Mr. Beeson had any- 
thing to do with the length of the contract, the 
performance of which was guaranteed? [255] 

A. I understood it was two years. 

@. And I’ll ask you—in other words, the mini- 
mum rate was for a period of two years? 

A. I think so. 

Q. And I[’ll ask you what the period of per- 
formance was under this government contract DA- 
826 which is under discussion here ? 

A. You mean the completion dates? 

Q. Yes. 

A. They varied on different schedules, and I 
don’t think I can quote the exact dates on each 
schedule but I think if I recall correctly one or 
two schedules were supposed to be completed in 
late 1955, and the other schedules were supposed 
to be completed various dates in 1956, but I can’t 
tell you the exact date of each schedule but I know 
that they were all supposed to be completed in 
not later than the year 1956. 

Q. Mr. Anderson, has the United States Fidel- 
ity & Guaranty Company ever been called upon to 
assume any loss to take over the completion of any 
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contract on any bond they ever wrote for you or 
any company that you have operated? 

A. No, sir. 

Q. Do you know whether the same thing is true 
with reference to the Islands Construction Com- 
pany ? 

A. I’m sure the same thing is true. [256] 

Mr. Simon: You may inquire. 

The Court: You may cross examine. 


Cross Examination 

Q. (By Mr. LeGros): Mr. Anderson, when was 
it that you had this conference with Mr. Beeson 
during which the rates were discussed ? 

A. As I recall it was in early May. 

Q. Now, Mr. Baldwin thought it might be the 
middle of May? A. I beg your pardon? 

Q. Mr. Baldwin thought it might be mid-May. 
Would that be accurate? 

A. The reason I think it was earlier than that 
is because the bids were originally scheduled to be 
opened on the 18th of May and they were post- 
poned for a week. 

Q. So you made your efforts to get your bond 
ready for filing and your bonding arrangements 
completed by the 18th of May, did you not? 

A. I’m quite sure we did. I’m not real positive 
of it because I don’t remember just when that ex- 
tension notice came in. 

Q. Handing you Exhibit A-3, that’s the bid 
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bond. What is the effective date of that instru- 
ment? A. May 18th, 1955. 

Q. And would you say that your bonding [257] 
arrangements were completed before that time, that 
is, you had a commitment as to bonds? 

A. Yes. 

Q. So when you had this talk with Mr. Beeson 
and you knew the original bid date was May 18th 
there was a certain amount of urgency in the ob- 
taining of your bonds, was there not? 

A. Not too much urgency on our bid bond. 

Q. I’m talking about obtaining your bonding ar- 
rangements for the seven million dollar project. 

A. Yes, there was some urgency. 

Q. Yes. A. It was important. 

Q. It was important and it was essential that 
you get those bonds in proper shape early, was it 
not? A. Yes. 

Q. Now, Mr. Anderson, was Mr. Beeson ap- 
prised of the urgency of the matter? 

A. I don’t think he had to be apprised because 
he followed it just as closely or closer than we did. 

@. You mean he was in the bond business and 
he knew when your bonds had to be filed? 

A. Yes. 

Q. Now, had you ever previously yourself or in 
conjunction with others used bonds from United 
States Fidelity & Guaranty Company? [258] 

i. “Wess 

Q. Even though they have the so-called board 
rate as distinguished from the non-board rate? 
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A. Yes. 

Q. In fact in 1951 you got a nine million dol- 
lar bond through them, did you not? 

A. Yes. 

@. And you paid the board rate? 

A. That I don’t know. 

Q. From U.S. F. & G., they are a board com- 
pany, are they not? 

A. I guess they are. I understand they are. 

@. And that was a project that you entered into 
in conjunction with the Montin-Benson Corpora- 
tion in another joint venture, was it not? 

A. Yes. 

Q. Now, in your dealings with Montin-Benson, 
and that has involved several different projects, 
has it not? A. Yes. 

Q. They have requested that their proportion of 
the bonds be billed through Oklahoma City, Ancel 
Earp, have they not? 

Mr. Simon: Objected to as irrelevant and im- 
material unless it be confined to this case. [259] 

Mr. LeGros: I think this is a question as to his 
past dealings with Montin-Benson. 

The Court: The objection is overruled. 

Q. (By Mr. LeGros): Isn’t that true? 

A. Will you repeat the question ? 

Q. That Montin-Benson Corporation asked in 
your previous dealings involving bonds that their 
billings be through Oklahoma City? 

A. That isn’t as I recall it exactly. 

Q. Pardon me? 
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A. That’s not the way I recall it exactly. 

Q. How do you recall it? 

A. AsT recall it they were interested to see that 
Ancel Earp got a share of the bond premium pro- 
ceeds. 

Q. Yes, they were interested in seeing that An- 
eel Earp got credit for their share of any joint 
venture. Is that an accurate statement? 

A. There was some question of what was their 
share. 

Q. Yes, but they had—you knew of their ar- 
rangement with Ancel Earp? 

A. JI knew there was an arrangement. 

Q. Yes. And isn’t it a fact, Mr. Anderson, that 
that was the very reason, because of their close 
connection with United States Fidelity & Guar- 
anty Company, that that provision was inserted in 
your partnership agreement [260] allowing each, 
or not the partnership but in your joint venture 
agreement allowing each member of the joint ven- 
ture to give his proportion of any bond or insur- 
ance business to his own designated broker? 

A. It’s quite common in joint ventures. 


@. Wasn’t that the case here? A. Yes. 

@. Pardon me? A. Yes. 

Q. And it was understood by the members of 
the joint venture ? A. Yes, I think so. 


Q. Now, Mr. Anderson, with this urgency for 
getting the bonds it was necessary that you get a 
bond that would be readily approved by the Corps 
of Engineers, was it not? A. Yes. 
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@. And had you done business through any of 
the non-board companies that could write a bond 
of up to seven million dollars and have it approved? 

A. I don’t think I’m competent to answer that 
question, because the bonding company, we usually 
assume that any bonding company that will write 
a bond are capable of providing a satisfactory 
bond. 

@. In other words, you would leave it up to the 
bonding company to provide a bond that would be 
satisfactory to the Corps of Engineers? [261] 

A. We usually left it up to Jack Beeson. 

@. Yes, and it was absolutely essential in this 
case, was it not, that you have a bond by the 18th 
of May or bonding arrangements by that time 
which would be satisfactory ? 

A. Well, it turned out to be the 25th of May. 

Q. Yes, but at the time you had the original 
conference it was the 18th, was it not? 

A. JI don’t know whether they were completed 
by the 18th of May or not. We may have gotten 
the notice whereby the urgency was not stringent 
by the 18th. 

Q. My question is that in your original confer- 
ence early in May you were shooting for a May 
18th deadline, were you not? i» Thats right. 

Q. So when you write your bonds in a board 
company at the higher rate, as you did previously, 
one of the controlling factors was in getting a bond 
that would be approved by the Corp of Engineers, 
was it not? A. Well, 
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Q@. Pardon me? 

A. If it wasn’t approved there wouldn’t be any 
use of submitting it. 

Q. Yes, and the amount of the bond was a very 
important factor in that, was it not? [262] 

Q. You mean the amount of the bid? 

Q. The amount of the bond that you would re- 
quire. 

A. Well, that’s spelled out by the government, 
their requirements. 

Q. Right. Now, Mr. Anderson, handing you Ex- 
hibit 14, the Manila portion of it, and directing 
your attention to Schedules H-1 and H-2 and par- 
ticularly directing your attention there to the item 
marked Bond and Profit, $80,000. A. Yes. 

Q. Now, does that record which you have be- 
fore you comprise the record which was made 
through your office as to your figures in estimat- 
ing this job? 

A. It was prepared toward that end. 

Q. In your office? A. Yes. 

Q. And can you tell us in further detail as to 
what portion of the $80,000 figure was allocated to 
profit and what portion was allocated to bond? 

A. No, I cannot without doing a lot of caleu- 
lating here trying to ascertain what the total 
amount of the Schedules H-1 and H-2 were. I don’t 
recall it at the moment. 

Q. Actually Schedules H-1 and H-2 are one 
part of nine separate schedules under this same 
contract, are they not? [263] 
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A. I don’t think so. I think Schedules H-1 and 
H-2 were bid separately, if I recall correctly. 

@. Weren’t they part of the total bid that was 
submitted by the joint venture? 

A. They were part of the total bid, yes. 

@. Yes. But each schedule was figured sepa- 
rately, was it not? A. Yes. 

@. And you can’t tell us at this time what por- 
tion of that figure of $80,000 was allocated to bond? 
A. I ean tell you an approximate percentage. 

@. And what is that, please? 

A. It would be approximately six and a half to 
seven dollars per thousand of the amount bid, so 
far as Schedules H-1 and H-2 are concerned. 

@. And Mr. Anderson, did you prepare any 
other computation to be used in submitting your 
bid? 

A. Do you mean me personally? 

Q. You personally or your office. 

A. Yes, our office compiled all these other sheets. 

Q. In the same exhibit? A. Yes. 

Q. Now, Mr. Anderson, when was it that you 
made your first objection to Mr. Beeson as to the 
rates charged on this joint venture? [264] 

A. The first objection? 

Q@. The first objection, yes. 

A. Well, as I recall we had a discussion on it. 

@. When was that, please? 

A. Oh, I think it was in August or September. 
I don’t recall. 

Q. Well, your Counsel in preparing a pretrial 
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order contended that, ‘‘Defendant sometime in Oc- 
tober, 1955, for the first time became aware that 
the rate at which the statements for premium due 
were being billed to the joint venture was an im- 
proper rate and promptly thereupon made inquiry 
and protest.’”” Would you say that date is more 
nearly accurate? 

A. Well, I was not concerned about the actual 
billing because we have gotten many erroneous bill- 
ings in error inadvertently that have always been 
adjusted. 

Q. My question was, was that time of October, 
1955, more accurate than the dates that you have 
mentioned ? 

A. It may be more accurate in so far as an 
actual protest 1s concerned. 

Q. Then when Mr. Baldwin called you in Sep- 
tember of 1955 as to the payment which was to be 
made on that date you were advised at that time 
as to what you were being billed, were you not? 

A. In September? [265] 

®. Yes. 

A. Yes, we had a discussion over the telephone 
on it. 

Q@. And Mr. Baldwin didn’t protest then and 
you didn’t protest even though you knew the 
amount which you were being billed; isn’t that 
true? 

A. Well, it depends on what you call a protest. 
We discussed the matter with the pony we had 
our arrangement with. 
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@. You discussed it with Mr. Baldwin, didn’t 
you? A. Also with Mr. Beeson. 

Q. Well, then which date is correct? That’s 
what I’m trying to get at. 

A. Well, it’s pretty hard to remember the date. 
I don’t remember what I ate for breakfast that 
morning. 

Mr. LeGros: I have no further questions of this 
witness. 

The Court: You may inquire. 


Redirect Examination 

@. (By Mr. Simon): Mr. Anderson, in answer 
to a question put to you by Mr. LeGros as to the 
calculation that you employed as to bond premium 
for inclusion in your figure of bond premium and 
profit, will you tell me what it was that you said? 

A. I said about six-fifty to seven dollars per 
thousand dollars of the amount of the bid. 

Q. In other words, that the premium on the 
bond would be about seven-tenths of one per cent? 

A. Yes, six to seven, .6 to .7 per cent. 

@. And these were estimates that you were mak- 
ing to the best of your ability, is that right? 

A. That is right. They were finally revised sub- 
sequent to preparation of this estimate. 
And how was it revised? 
Downwards. We reduced it. 
By how much? 
$100,000 over the total job. 
In other words, after you had made this 
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compilation you submitted a revised bid of $100,- 
000 less? 

A. Yes, and it was conditioned on receiving an 
award for the large schedules. 

Q. And did that reduction take into account this 
reduction in the bond rate? 

A. The bond premium was a part of that reduc- 
tion. 

Q. When was that final reduced bid submitted, 
do you recall? A. Submitted ? 

Q. Yes. 

A. It was submitted with the bid on the 25th 
of May. [267] 

Q. The 25th of May? 

A. With our original bid. 

Q. I see. 

Mr. Simon: No further questions, your Honor. 

The Court: Anything else? 


Recross Examination 

Q. (By Mr. LeGros): Mr. Anderson, you say 
that reduction was reflected in other documents 
than what you have before you? 

A. The reduction was reflected in a letter that 
we wrote accompanying our bid. There was no 
time to make any computation sheet because those 
things—— 

Q. Where are your work sheets for that reduc- 
tion ? A. I beg your pardon? 

Q. Where are your work sheets? 

A. We didn’t have time to make work sheets 
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because that happened about two hours before bid 
opening time. You get lowered prices on certain 
things. 

Q@. You mean your estimate was such that you 
could just in the flash of—the motion of a pen 
knock off $100,000? 

A. Not quite that fast, no. 

Q. You did it pretty fast though, didn’t you? 

A. Yes. You have to do it fast on any bid open- 
ing in the last two or three hours. [268] 

@. So there was some cushion in your bid? 

A. Cushion? 

q. Yes. There was room for 

A. No, you get telephone calls at the last minute 
reducing prices. 

Mr. LeGros: I have no further questions. 

The Witness: I beg your pardon? 

Mr. LeGros: Nothing further. 

The Court: Anything further? 

Mr. Simon: Nothing further. 

The Court: You may step down. 

(Witness excused.) 

The Court: You may call the defendant’s next 
witness. 

Mr. Simon: The defendant rests, your Honor. 

The Court: Any rebuttal? 

Mr. LeGros: Yes. I will call Mr. Friday back 
to the stand. 

The Court: You may come forward, Mr. Friday, 
and resume the stand for further interrogation in 
rebuttal. [269] 
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NELSON FRIDAY 
recalled as a witness by plaintiff, having been pre- 
viously duly sworn, was examined and testified fur- 
ther in rebuttal as follows: 


Direct Examination 

Q. (By Mr. LeGros): Mr. Friday, in your 
capacity as head of McCollister & Company are 
you familiar with the bonding companies that are 
qualified to submit bonds acceptable to the Federal 
Government ? A. Yes, sir. 

Mr. Simon: Objected to as irrelevant and im- 
material. 

The Court: Overruled. 

A. It is part of our responsibility to see that 
a bond does meet the Federal Government require- 
ments, otherwise the contractor and everybody else 
is bound to be—I mean the bid would be rejected. 

Q. (By Mr. LeGros): And does the Federal 
Government publish any list of companies holding 
certificates of authority from the Secretary of the 
Treasury under an Act of Congress approved July 
30, 1947? 

Mr. Simon: Objected to as irrelevant and im- 
material. 

The Court: Overruled. 

A. Yes, they do. They publish such a list an- 
nually. [270] 

Q. (By Mr. LeGros): Is that list available to 
all federal bond approving officers and to persons 
required to give bonds to the United States? 

A. Yes, sir. 
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@. And that would include contractors such as 
the members of this joint venture? 

A. Yes, sir. 

The Clerk: Plaintiff’s Exhibit 15. 

(A document entitled Companies Holding 
Certificates of Authority from the Secretary 
of the Treasury under the Act of Congress 
Approved July 30, 1947 (6 U.S.C., Sees. 6-13) 
as Acceptable Sureties on Federal Bonds (a), 
was marked Plaintiff’s Exhibit No. 15 for 
identification. ) 

Q. (By Mr. LeGros): Handing you what has 
been marked for identification as Plaintiff’s Ex- 
hibit 15, could you tell me what that document 1s, 
please? 

A. It’s the list published by the United States 
Treasury Department and lists the companies hold- 
ing certificates of authority under the Secretary of 
Treasury under the Act of Congress approved on 
July the 30th, 1947. 

Q. What is the effective date of that document 
that you have before you? 

A. This one was the list that was published on 
May 2d, 1955. There’s an annual list. They vary 
[271] very slightly from year to year. 

Q. And does each company on that list have to 
requalify each year? 

A. That is correct. They reappraise the value 
that they might be entitled to as far as bond ca- 
pacity is concerned. 

Q. And does that list include on it the bonding 
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eapacity of each of the companies listed thereon? 

A. That is correct, as far as the bonding capac- 
ity that they can accept, the Federal Government 
will accept on behalf of that individual company. 

Q. Now, Mr. Friday, in writing a bond to the 
government, to whom does the government look for 
its protection ? 

A. They look to the bonding company. That is 
the reason for the bond. In other words, we guar- 
antee to the extent of our bond that the job is 
performed in accordance with their satisfaction. 

Q. Yes. Now, when this bond in this particular 
ease was being contemplated what was the extent 
of bond that was in the minds of the parties? 

Mr. Simon: Objected to as irrelevant and im- 
material, not proper rebuttal. 

The Court: It is not proper rebuttal. I would 
like to know what there is about this that calls for 
this inquiry. [272] 

Mr. LeGros: Yes, your Honor. Mr. Baldwin 

The Court: As something inspired exclusively 
in connection with the defendant’s case in chief. 

Mr. LeGros: Yes. Mr. Baldwin testified as to 
his ability to write bonds in non-board companies. 
This is to show that at the time this came up it 
was not possible to write in a non-board company. 
IT think it’s proper rebuttal of that testimony. 

Mr. Simon: If the Court please, the testimony 
of Mr. Beeson yesterday corroborated by Mr. 
Baldwin today was that Mr. Beeson said, and they 
looked to Mr. Beeson for this advice, that they 
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could write this bond in the United Pacific Cas- 
ualty Company, a non-board company, and this, if 
it were material at all, was a proper part of the 
plaintiff’s case and is not proper at this time by 
way of rebuttal. 

Mr. LeGros: Your Honor, that is not my under- 
standing of Mr. Beeson’s testimony. His testimony 
was that these people requested a board company. 
He was asked by Mr. Simon as to that and he said, 
“Tf they requested it, I gave it to them.”’ 

The Court: The objection is sustained on the 
eround it is not proper rebuttal. 

Mr. LeGros: What was the last question to 
which objection is sustained? [273] 


- (The reporter read the last question as fol- 
lows: ‘Q. Now, when this bond in this par- 
ticular case was being contemplated what was 
the extent of bond that was in the minds of 
the parties ?’’) 


Q. (By Mr. LeGros): Mr. Friday, from check- 
ing that instrument which you have before you can 
you determine the bonding capacity of the United 
Pacific Insurance Company ? 

Mr. Simon: Objected to as irrelevant, immate- 
rial, not proper rebuttal. 

Mr. LeGros: If the Court please, it’s a matter 
I went into with Mr. Baldwin. 

The Court: Pardon? 

Mr. Simon: Well, it would have been a proper 
part of his case in chief, if the Court please. 
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The Court: It so seems to the Court. The objec- 
tion is sustained. 

Q. (By Mr. LeGros): Now, Mr. Friday, in ar- 
ranging for a bond in the approximate amount of 
seven million dollars is it possible to arrange a 
combination of companies each pooling their re- 
sources to gain sufficient bonding strength to have 
a bond that will be approved by the government 
and to arrange that in the matter of a few days? 

Mr. Simon: The same objection, if the Court 
please. 

The Court: Is it not for the same purpose, to 
rebut something about this matter introduced by 
Mr. Beeson you say yesterday and Mr. Baldwin 
today ? 

Mr. LeGros: This is the same matter that was 
taken up by Mr. Baldwin on their case in chief, 
and I think I’m entitled to rebut 1t. 

The Court: The Court makes the same ruling 
as it did with respect to the other objection. The 
objection is sustained. 

Mr. LeGros: I will offer Plaintiff’s Exhibit 15. 

Mr. Simon: The same objection, if the Court 
please. 

The Court: May I see that. 

(Plaintiff’s Exhibit No. 15 for identification 
was handed to the Court.) 

The Court: Let both Counsel see it again and 
see if it has any purpose other than this aspect 
which has been mentioned. 

Mr. LeGros: Your Honor, this is something that 
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was brought up with Mr. Baldwin, and I think it’s 
admissible in that connection. 
The Court: To further clarify and explain [275] 
his testimony ? 
Mr. LeGros: To further clarify and explain his 
testimony, yes, your Honor. 
Mr. Simon: I think it’s precisely along the line 
of the prior testimony that the Court has excluded. 
The Court: It may be, but I think it has some 
other value and the Court overrules the objection. 
Plaintiff’s Exhibit 15 is now admitted. 
(Plaintiff’s Exhibit No. 15 for identification 
was admitted in evidence.) 
Mr. LeGros: I have no further questions. 
The Court: Any interrogation, Mr. Simon? 
Mr. Simon: Yes, your Honor. 


Cross Examination 

Q. (By Mr. Simon): Mr. Friday, do I under- 
stand you to say that you know that the defendant 
Anderson Construction Company or any of its off- 
cers ever saw Plaintiff’s Exhibit 15 or anything 
like it? 

A. I could not say if they saw it, Mr. Simon. 
I don’t know that they did. I personally did not 
show it to them. It is available, and that’s as far 
as I know. 

Q. And generally it would be available in your 
office ? | 

A. It’s available in any bonding office of [276] 
consequence, and in ours in particular, sir. 
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Q. It’s one of the things like the Towner rate 
schedule and the rate schedules of non-board com- 
panies that a well-equipped bonding company would 
have in its files? 

A. Yes, sir. Very frequently contractors have 
them. I don’t—they may not have had it them- 
selves, but many of them do have it, sir. 

Q. It’s one of the tools of the bonding company 
agent’s trade? 

A. It’s a tool of the bonding company and a 
tool of the contractor, the same as a Tournapol or 
a saw or anything else. It’s part of the money, it’s 
part of the thing that goes into making money out 
of the contracting business. 


@. Isn’t advice as to what combinations of in- 
surance from bonding companies are possible the 
sort of thing that a contractor ordinarily consults 
his bond agent about? 

Mr. LeGros: If the Court please, I will object 
to that as improper cross examination on matters 
not gone into on the examination on direct. 

The Court: Does it relate to this exhibit? 

Mr. Simon: Yes. 


The Court: The objection is overruled. 
The Witness: Just exactly how did the question 
read? I want to be careful in answering it. [277] 
The Court: Read it, Mr. Reporter. 
(The reporter read the last question as fol- 
lows: “Q. Isn’t advice as to what combina- 
tions of insurance from bonding companies are 
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possible the sort of thing that a contractor 
ordinarily consults his bond agent about ?”) 

A. That’s exactly why we have the bond agency. 

Q. (By Mr. Simon): And Mr. Beeson had at 
his disposal such a list? A. That’s correct. 

q. And Mr. Beeson would have the information 
contained in such a list in mind when he discussed 
this matter with Mr. Anderson and Mr. Baldwin, 
wouldn’t he? 

A. Yes, sir, and if they had confidence in Mr. 
Beeson, why they would have confidence in his 
ability to select the proper bonding company for 
them. 

@. Did you hear Mr. Beeson’s testimony yes- 
terday that the United Pacific was an acceptable 
bonding company for the writing of this bond? 

A. Ido not know whether he’ made that state- 
ment or not. It is possible to accept the United— 
I was in hopes I would get to explain that, but 
you have objected, so J can’t help you. [278] 

Q. Did you say today to Mr. Baldwin in the 
washroom out—— 

Mr. LeGros: I’ll object to that, if the Court 
please, as he’s going beyond the scope of the di- 
rect examination, as to what was said to Mr. Bald- 
win today. 

The Court: For what purpose do you seek to 
ask him this question ? 

Mr. Simon: Well, I think if Counsel will wait 
until I complete the question it will be self-evident. 

The Court: You may finish the question, and 
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then do not answer until Counsel has an opportu- 
nity to object, Mr. Friday. 

The Witness: O. K., sir. 

Q. (By Mr. Simon): Did you say to Mr. Bald- 
win in the washroom out there during the morning 
recess 

Mr. LeGros: I’ll object to a conversation in the 
washroom. 

The Court: The objection is overruled so far as 
this stage of the question is concerned. 

Q. (By Mr. Simon): that you had erred in 
your testimony yesterday ? 

A. Very definitely I did not say that I had, 
erred in my testimony yesterday. 

q. You did not say to him that you were sorry, 
[279] that you had been in error in what you said 
about a conversation with him and with Mr. Oja? 

A. If you want me to tell the whole story I 
would be very happy to do so. 

Q. I’m just asking you whether you made either 
of those assertions. 

Mr. LeGros: I think the witness is entitled to 
answer the question. 

The Court: Counsel is entitled to have him an- 
Swer yes or no to the question, and then if it is 
necessary in the witness’ honest belief for him to 
explain his answer in order to make the statement 
full, true and correct, the Court will certainly al- 
low him that privilege at this time. 

Q. (By Mr. Simon): Your answer is no? 

The Court: I do not think he said no. - 
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Mr. Simon: Oh, I’m sorry. 

The Court: Will you answer yes or no? 

The Witness: Tell me what the question is 
again. Now, it’s rather left-handed and I want to 
understand it correctly. 

The Court: Let the question be read. 

(The reporter read the question as follows: 
“Q. You did not say to him that you were 
[280] sorry, that you had been in error in 
what you said about a conversation with him 
and with Mr. Oja?’’) 

A. I told Mr. Baldwin I was very sorry if there 
was some misunderstanding as to what I had said 
to him between Mr. Baldwin and I, because Mr. 
Baldwin and I are both honorable gentlemen and 
I’m quite certain that neither one of us felt that 
either person was lying and that if there was a 
misunderstanding it was purely a misunderstanding. 

Q. (By Mr. Simon): That was the extent of the 
conversation, was it? 

A. That was the extent of it. I think Mr. Bald- 
win would be very happy to confirm that right this 
minute. 

Q. Your answer to my question is that you did 
not say that you were mistaken in what you had 
said about your conversation with him and Mr. Oja 
in your testimony yesterday ? 

A. I was not mistaken. 

Q. I say your present testimony is that you did 
not say that to Mr. Baldwin in the washroom? 

Ay Noten 
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Q. All right. 

Mr. Simon: That’s all. 

Mr. LeGros: That’s all, Mr. Friday. [281] 

The Court: You may step down. 

(Witness excused.) 

The Court: Call the next witness. 

Mr. LeGros: That is the rebuttal of the plaintiff, 
your Honor. 

The Court: Any surrebuttal? 

Mr. Simon: Yes. I would like to call Mr. Bald- 
Win. 

The Court: You may do that. 


LOREN ELLSWORTH BALDWIN 
reealled as a witness by defendant, having been pre- 
viously duly sworn, was examined and testified fur- 
ther in surrebuttal as follows: 


Direct Examination 

Q. (By Mr. Simon): Mr. Baldwin, I’ll ask you 
whether Mr. Friday at the recess this morning in 
the washroom in the hall here did not say to you 
in substance and effect that he was sorry that—— 

Mr. LeGros: Ill object, if the Court please, to 
the leading. 

The Court: The objection is sustained. 

Mr. Simon: Well, all right. 

Q. (By Mr. Simon): Mr. Baldwin, will you tell 
us whether you had a conversation with Mr. Nelson 
Friday in the washroom [282] this morning at the 
recess ? me Wes, Idid. 
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@. About his testimony yesterday ? 

A. Yes. 

Q. What did Mr. Friday say to you about it? 

A. Mr. Friday said he was sorry that he had had 
to testify the way he did, that evidently he had for- 
gotten the conversation he had had with Mr. Oja 
and myself. It later developed that 

The Court: No, he asked you not what later de- 
veloped, but what he said. 

@. (By Mr. Simon): Did he say anything fur- 
ther? 

A. Yes. I told him I was surprised and he said, 
‘Well, I’m sure that as two business gentlemen that 
we understand one another,’’ and that’s about the 
size of it. 

Mr. Simon: That’s all. 


Cross Examination 

Q. (By Mr. LeGros): Mr. Baldwin, you mean 
that the effect of it was that there was a difference 
of opinion between you and Mr. Friday as to the 
substance of the conversation you had ? 

A. Oh, yes, definitely. 

Q. In other words, there is a difference, there 
are two views on the conversation? [283] 

A. That’s right. — 

Q. That was the sum and substance of it? 

A. Well, I would say materially, yes. 

®. Yes. 

Mr. LeGros: That’s all. 

The Court: Step down. 

(Witness excused.) 
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Mr. Simon: The defendant rests. 

The Court: Does the plaintiff rest? 

Mr. LeGros: Yes, your Honor. 

The Court: At this time we are going to take a 
short recess of about ten minutes or a little less, 
and the jury will now retire to the jury room for 
the midafternoon recess. 

(Short recess.) 

The Court: All have returned to their places as 
before the recess. 

Members of the jury, we have reached such stage 
in this trial that it is now appropriate for the Court 
and jury to hear the arguments of Counsel in this 
case on the merits. 

The Court will during the Court’s instructions 
later tell you in a more and better connected way 
that it is necessary for the jury to remember the 
evidence [284] and the Court’s instructions. Also 
you will be told that if there should be any conflict 
between your recollection of the evidence and Coun- 
sel’s contentions about the evidence, what the facts 
are, what the evidence to establish, what the proba- 
tive effect is, that means the effect as proof of a 
fact, in the case, it is for the jury to say what the 
evidence is. But, Counsel on each side have the 
right and they also have the duty to make for the 
benefit of this jury such reasonable comments and 
arguments upon the effect, what it tends to show 
and establish in the way of facts which they hon- 
estly think the evidence does show, and Counsel on 
each side also have a right to have the jury give 
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(Testimony of Loren Ellsworth Baldwin.) 

@. About his testimony yesterday? 

A. Yes. 

Q. What did Mr. Friday say to you about 1t? 

A. Mr. Friday said he was sorry that he had had 
to testify the way he did, that evidently he had for- 
gotten the conversation he had had with Mr. Qja 
and myself. It later developed that 

The Court: No, he asked you not what later de- 
veloped, but what he said. 

Q. (By Mr. Simon): Did he say anything fur- 
ther? 

A. Yes. I told him I was surprised and he said, 
“Well, I’m sure that as two business gentlemen that 
we understand one another,’’ and that’s about the 
size of it. 

Mr. Simon: That’s all. 


Cross Examination 

Q. (By Mr. LeGros): Mr. Baldwin, you mean 
that the effect of it was that there was a difference 
of opinion between you and Mr. Friday as to the 
substance of the conversation you had? 

A. Oh, yes, definitely. 

Q. In other words, there is a difference, there 
are two views on the conversation? [283] 

AY Thats ete 

Q. That was the sum and substance of it? 

A. Well, I would say materially, yes. 

@. Yes. 

Mr. LeGros: That’s all. 

The Court: Step down. 

(Witness excused.) 
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The Court: Call the next witness. 

Mr. Simon: The defendant rests. 

The Court: Does the plaintiff rest? 

Mr. LeGros: Yes, your Honor. 

The Court: At this time we are going to take a 
short recess of about ten minutes or a little less, 
and the jury will now retire to the jury room for 
the midafternoon recess. 

(Short recess.) 

The Court: All have returned to their places as 
before the recess. 

Members of the jury, we have reached such stage 
in this trial that it is now appropriate for the Court 
and jury to hear the arguments of Counsel in this 
case on the merits. 

The Court will during the Court’s instructions 
later tell you in a more and better connected way 
that it is necessary for the jury to remember the 
evidence [284] and the Court’s instructions. Also 
you will be told that if there should be any conflict 
between your recollection of the evidence and Coun- 
sel’s contentions about the evidence, what the facts 
are, what the evidence to establish, what the proba- 
tive effect is, that means the effect as proof of a 
fact, in the ease, it is for the jury to say what the 
evidence is. But, Counsel on each side have the 
right and they also have the duty to make for the 
benefit of this jury such reasonable comments and 
arguments upon the effect, what it tends to show 
and establish in the way of facts which they hon- 
estly think the evidence does show, and Counsel on 
each side also have a right to have the jury give 
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fair and considerate attention to these arguments 
of Counsel and to give fair and reasonable weight to 
them. 


Remember that Counsel’s arguments are not 
facts, they are not evidence, they are merely legiti- 
mate, intended to be legitimate comment on the 
proving effect, what we say in law the probative 
effect, of the evidence, with the hope that they ean 
assist the jury in arriving at a true and correct ver- 
dict in this case. 


Plaintiff has the right to make the opening argu- 
ment and also the last or the closing argument, and 
in between those two arguments of the plaintiff will 
come the argument of defendant through its Coun- 
sel. [285] 


IT understand that there will be two defendant’s 
arguments, so this afternoon for some time we will 
have the first two arguments, the opening argument 
of the plaintiff and one of the arguments of the 
defendant, and then we are going to take a recess in 
this trial until tomorrow morning and we are going 
to come back here at the earliest hour that 1s con- 
venient to the jurors, and I will discuss that with 
the jurors later to hear the remaining arguments, 
the one argument remaining on defendant’s part 
and the closing argument of the plaintiff, and there- 
after the Court will instruct the jury tomorrow 
morning, and then tomorrow morning submit the 
ease to the jury for its deliberation and verdict. 


At this time we will hear plaintiff’s opening ar- 
cument. 


vs. Anderson Construction Co., Inc. 333 


(Thereupon, oral argument was presented to 
the Court and jury by Mr. LeGros in behalf of 
plaintiff, and Mr. Palmer in behalf of de- 
fendant.) 

The Court: Tomorrow morning we will hear 
further argument from Counsel on both sides and 
then after that the Court will instruct the jury gov- 
erning the jury’s deliberations, and after that then 
the case will be submitted to the jury for its final 
deliberation and verdict. 

Until then you are subject to the Court’s [286] 
previous admonition. Do not discuss this case with 
anyone, do not discuss it or permit anyone to dis- 
cuss it with you, and I wish you to be reminded that 
you are subject to all the other admonitions, too, 
about gaining information about it from other 
sources. Do not discuss it among yourselves, do not 
gain any information about this case at all. 

Tomorrow the case will be submitted to the jury 
for your determination and verdict, and that will 
occur before noon. Then thereafter you will delib- 
erate in the case for the length of time that you 
think you ought to. There is no rule determining 
the length of time which a jury does or ought to or 
does not take to deliberate upon its verdict and to 
arrive at it. That will be in your hands. That will 
be entirely in your hands, at least so far as all prac- 
tical limits are concerned. 

The jury, subject to the Court’s admonition, will 
now retire to your several homes and/or places of 
temporary residence, and I ask you before you go, 
can you be here at nine o’clock tomorrow morning ? 
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Mr. Petersen, is there some trouble in your case? 

Do you feel it is 
Juror Petersen: No, I think I can make it all 

right. [’ll make arrangements so I can make it. 

The Court: Do you think it is a matter of a few 
minutes one way or the other ? 

Juror Petersen: I may be a few minutes late 
but I’ll try to be here on time. 

The Court: Will it cause you to suffer greater 
expense than you would ordinarily suffer? 

Juror Petersen: No. 

The Court: I say to each and all of you that I. 
do not wish you to feel badly if it turns out impos- 
sible for you to get here at nine o’clock. I will know 
if you do not that it is because of something impos- 
sible or something so near so it that it did not seem 
that it could be done. We will wait for you. We 
hope, however, that you will do everything you rea- 
sonably can to be here at nine o’clock tomorrow 
morning, each and all of you. 

Does any other one of you feel any great incon- 
venience in getting here at nine? Mrs. Dyre, is 
there any impossibility about it? 

Juror Dyre: It isn’t impossible, Judge, but I 
would be so happy if we could have it at 9:30 in- 
stead of nine. I would be just so happy with those 
four boys of mine jumping around and everything. 

The Court: Very well, we will make it 9:30 
then. [288] | 

Juror Dyre: Thank you. 

The Court: Is there anyone else? Very well, it 
will be all right, then. 9:30 instead of nine. 
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Court is adjourned until tomorrow morning at 
9:30. You may step down. 9:30. 

(The following proceedings were had without 
the presence of the jury:) 

The Court: I have temporarily mislaid, I be- 
lieve, the extra copy of the pretrial order which I 
think, I could be wrong about this, Counsel gave me 
for my own use, office use. By any chance do Coun- 
sel have an extra copy of that pretrial order that is 
legible ? 

Mr. LeGros: I don’t have. I gave your Honor 
the only other copy that I had. 

The Court: I have had one and I have been 
using one right along, but all of a sudden today it 
has disappeared. J know no one has thrown it away. 
Will you kindly—— 

The Clerk: I’ll look downstairs and see if I have 
one. 

The Court: Will you kindly look at your own 
files and see if you have an extra copy of that pre- 
trial order. It was entered on the 9th, last Thursday. 
Did you ever see it, Mr. LeGros? I think you pre- 
pared it [289] on your stationery. 

Mr. LeGros: Yes, your Honor. 

The Court: Was there among your copies one 
that had a red line on the left-hand margin? 

Mr. LeGros: No, your Honor. I think all of 
them had the—it’s our instructions that have the 
red line. We use red line paper for that. 

The Court: Very well. All those connected with 
this case are excused until 9:30 tomorrow morning. 
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We will hear further argument from Counsel on 
each side tomorrow morning. 
(Thereupon, at 5:00 o’clock p.m., a recess 
herein was taken until 9:30 o’clock a.m., Fri- 
day, May 17, 1957.) 


Friday, May 17, 1957, 9:45 o’clock a.m. 

(All parties present as before.) 

The Court: All are present. The argument of 
Counsel will now resume and we will hear the con- 
eluding argument of defendant’s Counsel at this 
time. 

(Thereupon, oral argument was presented to 
the Court and jury by Mr. Simon in behalf of 
defendant, and Mr. LeGros in behalf of plain- 
tiff.) [290] 

The Court: Members of the jury, you have 
heard the testimony, have received the evidence and 
have heard the arguments of Counsel. After the 
Court instructs you, you will retire to the jury 
room to consider your verdict. 

The facts admitted by both sides in this case are: 


ile 
The plaintiff, United States Fidelity & Guaranty 
Company, at all times material was and now 1s a 
corporation created and continued as such by and 
under the laws of the State of Maryland, of which 
it is a citizen and resident. 


IT. 
The defendant, Anderson Construction Co., Ince., 
at all times material was and now is a corporation 
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ereated and continued as such by and under the 
laws of the State of Washington, of which it is a 
citizen and resident with its registered office in the 
City of Seattle. 

III. 

The plaintiff at all times material was and now 
is duly qualified and duly authorized to [291] en- 
gage in the business as a surety within the State of 
Washington, to which has heretofore been paid all 
prescribed corporate fees. 


GN, 

This is a civil action in which the matter in con- 
troversy exceeds the sum of $3,000.00 exclusive of 
interest and costs. 

V. 

That defendant signed and delivered to the plain- 
tiff the latter’s printed form of application in evi- 
dence before you as Plaintiff’s Exhibit 1, applying 
for execution by plaintiff as surety of certain bonds 
to the United States of America in connection with 
a certain construction contract known as ‘‘DAQ95- 
507-Eng-826, Elmendorf and Ladd AF'B’’. 


VI. 

In connection with said signed printed applica- 
tion the plaintiff executed on behalf of the defend- 
ant in favor of the United States of America two 
bonds; namely, a performance bond, referred to in 
some places as Government Standard Form 25, in 
the sum of $3,085,178.50, and a payment bond, some- 
times referred [292] to as Government Standard 
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Form 25A, in the sum of $2,500,000, and that on 
the back of one of said bonds appears a recital that 
the premium for said bonds was $47,753.72, and that 
said bonds together with similar bonds executed by 
other members of the joint venture of which de- 
fendant was a member were delivered by and/or 
for the defendant and the other members of the 
joint venture by Islands Construction Co. as man- 
ager of said joint venture consisting of defendant 
corporation and Islands Construction Co. and 
Montin-Benson Corporation, and were received by 
and/or for the obligee United States of America on 
or before the 17th of June, 1955. 


VII. 
Both said bonds having been accepted, they pres- 


ently continue to be effective undertakings of the 
plaintiff as surety thereon. 


WOODE 


That statements of account in the amount of 
$47,753.72 were submitted to Islands Construction 
Co. as manager of the joint venture on account of 
the premiums charged under dates of July 1, 1995; 
August 1, 1955; September 1, 1955; October 1, 
1955; November [293] 1, 1955, and December 1, 
1955; that the joint venture without protest paid on 
said account under date of September 1, 1955, the 
sum of $11,938.43, and a like sum was similarly 
paid on account under date of October 21, 1959, 
which payments were properly credited. 
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TX. 

That notification to defendant and others consti- 
tuting the joint venture to proceed with perform- 
ance under their construction contract identified as 
“TD A95-507-Eng-826, Elmendorf and Ladd AFB” 
was issued by or for the United States of America 
on the 17th of June, 1955. 


, 

That the document now in evidence as Plaintiff’s 
Exhibit 11, being the plaintiff’s bond premium rates 
as filed with the Insurance Commissioner of the 
State of Washington for effect after the date of 
April 15, 1951, with respect to the bonds within the 
classification of the bonds involved in this ease, is 
genuine, and that the amount of bond premium if 
calculated by using said Exhibit 11 rates for said 
bonds is $47,753.72. [294] 


XI. 

That the document now in evidence as Plaintiff’s 
Exhibit 12, being the piaintiff’s bond premium rates 
as filed with the Insurance Commissioner of the 
State of Washington on the 5th of July, 1955, for 
effect after the 20th of July, 1955, in respect to 
bonds within the classification of the bonds involved 
in this action, is genuine, and that the amount of 
bond premiums if calculated by applying said Ex- 
hibit 12 rates to said bonds is the sum of $35,576.79. 


XII. 
That the defendant on or about January 5, 1956, 
tendered to the defendant two checks, one being for 
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$2,805.73 and one being for $8,894.20, amounting to 
$11,699.93, which said tender was rejected by plain- 
tiff and said checks were returned to defendant; 
that defendant has kept good its tender by deposit- 
ing that amount with the Clerk of this Court on the 
12th day of July, 1956. 


You must accept the foregoing admitted facts as 
true without question as to their truth. 

Respecting matters alleged and contended [295] 
which are not admitted, each party has the burden 
of proof as to its respective allegations and conten- 
tions. 

By the term “burden of proof’’ is meant the obli- 
gation to prove or establish a fact by a preponder- 
ance of the evidence. 

By the term ‘‘preponderance of the evidence’’ or 
‘‘fair preponderance of the evidence”’ is meant that 
evidence on a particular matter which, when fairly, 
fully and impartially considered by you, has greater 
weight with you, produces a stronger impression 
and is more convineing to you as to its truth than 
that to which it 1s opposed, and such preponderance 
of the evidence is not necessarily determined by the 
greater number of witnesses who may have testified 
for the one party or the other regarding such mat- 
ter, since you may take into consideration all of the 
evidence in the case no matter by which side pro- 
duced. 

The plaintiff United States Fidelity & Guaranty 
Company is suing the defendant Anderson Con- 
struction Co. to recover the balance alleged to be 
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due the plaintiff on the premiums for furnishing a 
performance bond and a payment bond to the 
United States Government for the defendant. The 
plaintiff claims that the unpaid balance of this pre- 
mium is $23,876.86. The defendant claims that the 
unpaid [296] balance of this premium is $11,699.93, 
which it has tendered to plaintiff and paid into 
court. 

The defendant Anderson Construction Co. is in 
the construction business. In 1955 it formed a joint 
venture with two other companies, namely Islands 
Construction Co. and Montin-Benson Co., to bid 
upon a contract with the United States for certain 
construction work upon an Air Force hase in 
Alaska. This bid was accepted by the United States. 
In order to do the work, however, the members of 
the joint venture had to furnish the United States 
with a performance bond guaranteeing payment to 
the Government if they failed to perform their con- 
tract, and also a payment bond guaranteeing their 
payment of all claims for material and labor in 
connection with the project. 

The plaintiff is a commercial insurance company 
in the business of furnishing such bonds for a fee. 
In about May, 1955, when the joint venture was bid- 
ding on the Government contract, the defendant ap- 
plied to the plaintiff for the execution of a perform- 
ance bond and a payment bond required by the 
Government. This application was handled for the 
plaintiff by McCollister & Company, insurance 
brokers, and by J. C. Beeson, Vice President of 
McCollister & Company. The McCollister Company 
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furnished the [297] defendant with plaintiff’s 
printed form of application for such bonds and the 
defendant through its officers signed the application 
and delivered it to McCollister & Company for the 
plaintiff. Thereafter in June, 1955, the plaintiff 
executed the two bonds through J. C. Beeson as its 
attorney in fact. The bonds were delivered to the 
United States of America about June 17, 1955. 

These bonds are still in effect. On the back of one 
of them is a recital that the premium paid for both 
bonds was $47,753.72. At the time the defendant 
apphed for the bonds and at the time they were 
executed by the plaintiff, the plaintiff had on file 
with the Insurance Commissioner of the State of 
Washington its schedule of premium rates for such 
bonds. If calculated according to the rates then on 
file, the premium on these bonds would be $47,- 
193.72. 

On July 5, 1955, the plaintiff caused new revised 
premium rates to be filed with the Insurance Com- 
missioner of the State of Washington which became 
effective on July 20, 1955. If calculated according 
to these new revised rates, the premium for the 
bonds furnished by the plaintiff would be $35,- 
716.79. 

You are instructed that a joint venture is treated 
at law as a form of partnership, and that each 
[298] member of the joint venture is bound by the 
acts of the other member or members done within 
the scope of the joint venture. 

It is the duty of those dealing with an agent to 
know of the nature and extent of his authority to 
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bind his prineipal. A principal is not only bound by 
the acts of his agent, whether general or special. 
within the authority which he has actually given 
him, but he is also bound by his agent’s acts within 
the apparent authority which the principal himself 
knowingly permits his agent to assume or which he 
holds the agent out to the public as possessing. 

You are instructed that the plaintiff in its busi- 
nes as a surety and in executing said bonds was and 
is subject to the Insurance Code of the State of 
Washington as then in foree. You are instructed 
that the Insurance Code of the State of Washington 
is a public law of said state and among other things 
provides: 

“Premium rates for insurance shall not be ex- 
cessive, inadequate or unfairly discriminatory. 

‘Every insurer shall, before using, file with the 
Commissioner every manual of classifications, man- 
‘ual of rules and rates [299] and every rating plan 
as to surety insurance and every rating schedule, 
minimum rate, class rate and rating rule as to other 
insurances and every modification of any of the 
foregoing which it proposes. 

“Where a filing is required, no insurer shall 
make or issue an insurance contract or policy ex- 
cept in accordance with its filing then in effect, ex- 
cept as is provided by another section of the law. 

“Tf so authorized by an insurer, the Commis- 
sioner shall accept in lieu of filings by the insurer 
filings on its behalf made by the rating organization 
then licensed as provided in this particular article 
of this statute. 
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“Every subscriber to a rating organization shall 
adhere to the filings made on its behalf by such 
organization and shall not deviate therefrom except 
as provided in this section. 

“Any person violating any provision of this arti- 
cle shall be subject to a penalty of not more than 
$50.00 for each such violation, but if such violation 
is found [300] to be wilful, a penalty of not more 
than $500.00 for each such violation may be im- 
posed. Such penalties may be in addition to any 
other penalty provided by law. 

‘‘Except to the extent provided for in an appli- 
cable filing with the Commissioner then in effect, no 
insurer, general agent, agent, broker or solicitor 
shall, as an inducement to insurance or after insur- 
ance has been effected, directly or indirectly offer, 
promise, allow, give, set off or pay to the insured or 
to any employee of the insured any rebate, discount, 
abatement or reduction of premium or any part 
thereof named in any insurance contract or any 
commission thereon or earnings, profits, dividends 
or other benefit or any other valuable consideration 
or inducement whatsoever which is not expressly 
provided for in the policy. 

“he Commissioner shall revoke the certificates 
of authority or licenses of any insurer, general 
agent, agent, broker or solicitor guilty of violating 
any provisions contained in * * *’’—eertain sections, 
naming [301] them. No such insurer, general agent, 
agent, broker or solicitor shall, following any such 
revocation, be eligible for a certificate of authority 
or license within one year after such revocation. 
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“No insured person shall receive or accept dl- 
rectly or indirectly any rebate or premium or part 
thereof or any favor, advantage, share in dividends 
or other benefits or any valuable consideration or 
inducement not specified or provided for in the pol- 
icy or any commission on any insurance policy to 
which he is not lawfully entitled as a _ licensed 
agent, broker or solicitor.”’ 

I instruct you that there is nothing in the Insur- 
ance Code of the State of Washington which would 
render void a special contract for the extension of 
new rates to an earlier contract, if you find such 
contract was made. 

The plaintiff contends that the defendant is liable 
for a total premium of $47,753.72 on the basis of an 
account stated between the plaintiff and the defend- 
ant. An account stated is an agreement between 
parties who have had previously monetary [302] 
transactions that all the items of account represent- 
ing such transactions and the balance struck are 
correct, together with a promise, express or implied, 
for the payment of such balance. 

The rendering of an account by one party to 
another is not alone sufficient to make it an ac- 
count stated. The crucial factor is whether the 
parties intended to agree upon the account so ren- 
dered. On one hand there must be evidence to show 
that the party sought to be charged has by his 
language or conduct admitted the correctness of the 
account. 

If a person receiving an account statement keeps 
it beyond a reasonable time or makes payment upon 
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it without objecting to its accuracy, this may be evi- 
dence of his admission that the account is correct. 

On the other hand, a person receiving an account 
statement does not admit its correctness even though 
he keeps it without protest where he has no knowl- 
edge or opportunity for knowledge of all the cir- 
cumstances concerning the account, or where the 
account 1s at variance with a special contract be- 
tween the parties. 

If you find there is in this case an account stated 
as between plaintiff and defendant, then your [303] 
verdict should be for plaintiff, but 1f you find there 
was no account stated as I have just defined it, 
you will disregard this issue respecting account 
stated. 

If from a preponderance of the evidence you 
find that J. C. Beeson advised the defendant that 
a bond rate reduction was under consideration by 
plaintiff and that defendant would get the benefit 
of any such rate reduction if the reduction was 
effected prior to the furnishing of the performance 
and payment bonds, but that if the bond rate was 
changed after the effective date of the bonds in 
question no reduction could be given defendant, 
then plaintiff would be entitled to recover. If, how- 
ever, you are convinced that Mr. Beeson promised 
and agreed that if the bond rates were reduced as 
contemplated he would see to it that defendant got 
the benefit of such reduction without reference to 
the effective date of the bonds in question, then 
your verdict should be for the defendant. 

You are the sole and exclusive judges of the 
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evidence and of the credibility of the several wit- 
nesses and of the weight to be attached to the 
testimony of each. 

In weighing the testimony of a witness you have 
a right to consider his demeanor upon the witness 
[304] stand, the apparent fairness or lack of fair- 
ness, the apparent candor or lack of candor of such 
witness, the reasonableness or unreasonableness of 
the story such witness relates, and the interest, if 
any, you may believe a witness feels in the result 
of the trial, and any other fact or circumstance 
arising from the evidence which appeals to your 
judgment as in any wise affecting the credibility 
of such witness, and to give to the testimony of 
the several witnesses just such degree of weight as 
in your judgment it is entitled to. 

You will be slow to believe that any witness has 
testified falsely in the case, but if you do believe 
that any witness has wilfully testified falsely to any 
material matter, then you are at liberty to disre- 
gard the testimony of such witness entirely, except 
in so far as the same may be corroborated by other 
credible evidence in the case. 

It is the duty of the Court to instruct you as to 
the law governing the case, and you must take such 
instructions of the Court to be the law. You will 
consider such instructions as a whole and will not 
select any one of them and place undue emphasis 
on that one instruction. 

If the Court has repeated or emphasized [805] 
more than another any instruction in whole or in 
part or has seemed to the jury to have done so, 
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you will disregard as unintended and without effect 
any such repetition or emphasis by the Court. 

You will consider all evidence admitted by the 
Court and now before you, and you will disregard 
all evidence offered but not admitted by the Court 
and all evidence stricken out by the Court. 

In this connection you are instructed that you 
are not called upon to pass upon objections and 
exceptions made or taken by Counsel during the 
trial, and you should not allow the making of ob- 
jections and the taking of exceptions by Counsel 
to influence or confuse you. 

Statements, if any, by Counsel or the Court un- 
supported by your own recollection of the evi- 
dence you will disregard, and you will disregard 
all statements made by Counsel and the Court to 
each other during the trial. 

It is your duty to weigh the evidence calmly 
and dispassionately, to regard the interests of the 
parties to this action as the interests of strangers, 
to decide the issues upon the merits and to arrive 
at your conclusion without any consideration of 
the financial ability of the one or the necessities of 
[306] the other and without regard to what effect, 
if any, your verdict may have upon the future 
welfare of the parties. 

You shall not permit sympathy or prejudice in 
favor of or against either party or their respective 
attorneys. to have any place in your deliberations, 
for all persons are equal before the law and all are 
entitled to exact justice at your hands. 

While it would be proper for me as the Trial 
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Judge to analyze the testimony and to give you 
my understanding of it, which, however, would not 
be binding upon you, my purpose is not to intimate 
to you any opinion I may have of any fact or the 
weight of any evidence, and if I refer or have re- 
ferred to any facts in the case it will not be and 
has not been for the purpose of indicating any 
opinion I may have of the facts, but simply to illus- 
trate some proposition of law which is involved 
with the facts. 

If you can conscientiously do so, you are ex- 
pected to agree upon a verdict in this case. The 
matter that has been submitted to you for your 
consideration is an important and serious one, as 
are all cases submitted to juries. You should bring 
to your consideration of this case your earnest and 
honest endeavor to solve it justly and properly with 
[307] due regard to the rights of both the plaintiff 
and the defendant. 

Let me say to you that you should freely consult 
with one another in the jury room after you retire 
to consider your verdict. If any one of you should 
be convinced that your view of the case is errone- 
ous, do not be stubborn and do not hesitate to aban- 
don your own view under such circumstances. On 
the other hand, it is entirely proper for you to ad- 
here to your own view if after a full exchange of 
ideas with your fellow jurors you still believe you 
are right. 

I might add this further thought to the jurors 
by way of explanation of the present status of the 
case: Counsel in the case on both sides have 
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brought before the Court and jury all of the admis- 
sible evidence available to them to properly en- 
able the jury and the Court to perform their 
respective functions. The Court has fully instructed 
the jury on the law applicable to the case. It is 
not known to the attorneys or the Trial Judge 
what more could be done to properly enable the 
jury to perform its duty. You now have all the 
means necessary to a decision in this ease. 

In this court the instructions in written form 
are not sent to the jury room. Also, written [308] 
transcripts of the testimony orally stated from the 
witness stand will not be sent to the jury room. It 
is for the jury to remember the evidence and the 
Court’s instructions. 

Immediately upon your retiring to the jury room 
to consider your verdict you will select one of your 
number as foreman of the jury. 

The pleadings in this case and the pretrial order 
will not be sent to the jury room, as the issues are 
simple and have been sufficiently explained during 
the course of the trial, during the arguments of 
Counsel and in the Court’s instructions. 

You will take with you to the jury room the 
admitted exhibits in the case, and you will also be 
given for your convenience in the jury room two 
forms of verdicts which the Clerk of the Court 
has prepared for your convenience. These verdicts 
are in the usual form in matters of this nature. 
One of them, as you will plainly see when you look 
at the two verdict forms, is for your use if you 
find for the plaintii.” It as* called Verdict tor 
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Plaintiff. And one of those two forms is a verdict 
form for you to use in ease your verdict is for 
the defendant. Likewise that form ean easily be 
identified by you upon observing the two verdict 
forms. This one, the last one mentioned by [3809] 
the Court, the one for your use in ease you find 
for the defendant, is entitled Verdict for Defend- 
ant. 

When you reach your verdict, 1f the same is for 
the plaintiff, you will in that event have your fore- 
man sign that verdict. If you find for defend- 
ant, you will in that event use the appropriate 
form provided therefor and have your foreman sign 
it. You will discard the form of verdict not used 
by you. 

It is necessary that all of you agree on your 
verdict, and when so agreed upon you will cause 
your foreman to sign your verdict and return with 
it into open court. Nothing but a unanimous verdict, 
which is the verdict of each one and all twelve of 
you, will be received or accepted by the Court. 

Counsel, have I overlooked anything? 

(No response. ) 


The Court: If there are any exceptions to be 
noted by Counsel to the giving or failure to give 
requested instructions or to the giving of instruc- 
tions, I shall, upon being so advised, temporarily 
excuse the jury from the jury box for that purpose, 
as the law provides shall be done in every ease. 

Does the plaintiff wish to note any exceptions? 

Mr. LeGros: Yes, your Honor. 
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The Court: Does the defendant wish to note 
[310] any exceptions? 

Mr. Palmer: Yes, your Honor. 

The Court: Members of the jury, this case has 
not yet been submitted to you finally for your 
deliberation and verdict. That will be done later, 
not now. You are now being again, as in the past, 
temporarily, only temporarily excused from the 
jury box during another brief time. During that 
absence from the jury box do not discuss this case 
among yourselves or make any expression about it 
at all among each other. Your opportunity to do 
that and your duty to do that will be given you 
later, not now. It will be given you after this recess. 

You may now temporarily retire from the jury 
box, subject to all of the Court’s previous admoni- 
tions dealing with receiving information about or 
discussing this case. 

(The following proceedings were had with- 
out the presence of the jury): 

The Court: Now, in the absence of the jury, 
excused temporarily for that purpose, plaintiff’s 
Counsel may note plaintiff’s exceptions. 

Mr. LeGros: If the Court please, comes now the 
plaintiff and notes its exceptions to the failure of 
the Court to give certain requested instructions 
and [311] to certain instructions as given by the 
Court. 

First we wish to note an exception to the failure 
of the Court to direct a verdict for the plaintiff 
as asked for in one of the plaintiff’s requested in- 
structions. 
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The Court: Allowed. 
Mr. LeGros: Secondly, if the Court please, we 
except 


The Court: Mr. LeGros, may I interrupt you. 
That was No. 15. This will be identified as 16. 

Mr. LeGros: It is Requested Instruction 16. 

Secondly, if the Court please—— 

The Court: The Court allows that exception. 


Mr. LeGros: The plaintiff excepts to that in- 
struction whereby the jury was instructed that such 
a special agreement as was testified to here is not 
a void contract. 

That exception is based upon our consistent hold- 
ing in this case as best set out in our filed excep- 
tions to the affirmative defenses as contained in 
the pleadings, fully setting forth our views and 
contention on the Way ease. 

The Court: Allowed. 

Mr. LeGros: Third, your Honor, the plaintiff 
excepts to that instruction stating that, ‘“‘If, how- 
ever, [312] vou are convinced that Mr. Beeson 
agreed that if the board rates were reduced as con- 
templated he would see to it that the defendant got 
the benefit of such reduction without reference to 
the effective date of the bonds in question,’’ we 
except on the same grounds as previously stated, 
that this instruction is based on the Way case and 
we have previously noted in this file and in this 
cause our objections to that case and our considera- 
tion of that case. 

The Court: Allowed. 
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Mr. LeGros: Beyond that the plaintiff has no 
exceptions. 

The Court: The defendant may now note in 
the record defendant’s exceptions. 

Mr. Palmer: Your Honor, the defendant objects 
first to the Court’s instructions containing any men- 
tion of the Insurance Code of the State of Wash- 
ington on the ground that in accordance with the 
memorandum which the defendant has previously 
furnished the Court which is on file concerning the 
Way case, the effect of the Insurance Code on a 
contract of this kind is a matter of law to be de- 
cided only by the Court, and while the Court has 
indicated in a portion of its instruction on the 
Insurance Code that the Code does not render the 
agreement in issue here void, nevertheless the re- 
mainder [313] of the Code which was inserted in 
the instructions at length is directed to criminal 
penalties and which have no application in this 
eivil case and are prejudicial to the defendant. 

The Court: Allowed. 

Mr. Palmer: The defendant objects also, your 
Honor, to the inclusion in the instructions of any 
mention of account stated, on the ground that, as 
set forth in a memorandum of authorities hereto- 
fore furnished to the Court, the doctrine of account 
stated has no application in a case where the matter 
is governed by a special agreement between the 
parties. 

The Court: Allowed. 

Mr. Palmer: Other than that the defendant has 
no objections to the instructions, your Honor. 
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The Court: Is there anything else to be said in 
the absence of the jury before the final submission 
of the case to the jury for its deliberation of its 
verdict or which concerns any matter or thing 
which should be considered before that is done? 

Mr. LeGros: The plaintiff asks for no further 
consideration. 

Mr. Simon: The defendant likewise, your Honor. 

The Court: Bring in the jury. 

(The following proceedings [314] were had 
within the presence of the jury): 

The Court: Let the record show that all of the 
jurors have returned to their places and are now 
in the jury box as before the recess and that all 
others are present as before the recess. 

The Clerk will now swear the bailiffs. 

(Two bailiffs were sworn by the clerk of 
court. ) 

The Court: Members of the jury, this case is 
now fully, finally and unreservedly submitted to 
the jury for its deliberation and verdict. 

You the jury will now retire to the jury room 
to consider your verdict, being hereafter in the 
conduct of the bailiffs, and you will hereafter re- 
main together at all times until discharged by the 
Court from further consideration of this case. 

And just before retiring may I make a sugges- 
tion to you which is not an instruction on the law, 
it is a suggestion made for whatever value you may 
wish to attach to it and for whatever consideration, 
if any, you may wish to give it. It is not in any 
respect binding on you. It is merely a suggestion 
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for whatever you may think it is worth concerning 
the selection of your foreman. [315] 


In connection with the selection by you from 
among your number of your foreman I suggest that 
you should indulge some of the considerations which 
may properly, and you have observed as proper, 
apply to the selection of a leader in any other ac- 
tivity in life. Do not select a foreman with a view 
to yielding to his views on the facts, but try to 
have in mind the ordinary qualifications of leader- 
ship and of acceptable and agreeable personality 
and ability to deal with others. 


The position of foreman is one of responsibility 
and leadership, and a good foreman sometimes can 
by proper acts of leadership and without infringing 
upon the independence and responsibility of each 
juror separately so conduct and lead the hearings 
and deliberations and discussions among the jurors 
as to save time and help each and all of the mem- 
bers of the jury accomplish the greatest good and 
the most work in the most efficient and agreeable 
and proper manner merely by his qualifications of 
leadership. 


I repeat, this is not in any way an instruction 
which in any way governs your thought or your ac- 
tion, it is merely for whatever consideration you 
may wish to give it. 

The jury will now retire to deliberate and con- 
sider your verdict. [316] 


(Thereupon, at 11:07 o’clock a.m., the jury 
retired to consider its verdict, and the follow- 
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ing proceedings were had without the presence 
oH tie jury): 

The Court: I will not undertake to make any 
suggestion about remaining in court until the jury 
retires for lunch, but if it reaches a verdict before 
twelve o’clock you might wish that you had re- 
mained here and not had to spend the additional 
time of coming here from your office. However, as 
to how you will manage that I will leave in your 
hands, but if you do leave this floor of the building 
will you not please let the bailiff know very accu- 
rately where you can be reached on the phone at 
any and every minute during your absence from 
this floor until this jury is discharged from further 
consideration of this case so that in case you wish 
to be advised that the jury is ready to report its 
verdict you can be so advised and can thereafter 
get here with the shortest possible lapse of time. 
Is that agreeable with Counsel? 

Mr. LeGros: Yes, your Honor. If the Court 
please, if by twelve o’clock a verdict is not reached 
are we to assume then the jury will go to lunch 
and we will be free from 

The Court: They will be invited to go to lunch. 

Mr. LeGros: Yes. 

The Court: The jury might say, ““We do not 
wish to go to lunch. We will continue our delib- 
erations.” In that case the Court will not at least 
for a while insist upon their doing so. The Court 
usually sends word to the jurors that we usually 
think it best to take refreshment about this time 
of day and it might work to the jury’s advantage 
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to do so, and after which they will come back and 
resume their deliberations. However, sometimes 
juries do not accept that advice. Have you any 
objection to the Court so advising the jury about 
that time, about twelve o’clock? 

Mr. LeGros: I would be most surprised if they 
did not accept the Court’s suggestion. 

The Court: Have you any objection to the Court 
so advising them? 

Mr. LeGros: No, your Honor. 

The Court: Have you? 

Mr. Simon: Nor do we, your Honor. 

The Court: But to meet the situation if it should 
unintentionally arise of being unable to contact 
Counsel or Counsel being unable for some reason 
or other to get here promptly,—repeating—did you 
hear what I said, Mr. LeGros? 

Mr. LeGros: Yes, your Honor. [318] 

The Court: Then not repeating, do Counsel for 
each side stipulate in the record that this Court 
may receive this jury’s verdict in the absence of 
Counsel, it being a civil case and since the law does 
not require or place upon the Court a positive duty 
to give to Counsel or the parties an opportunity to 
be here and since if in a civil case like this the 
parties wish to be here they should remain in at- 
tendance for that purpose? 

Mr. LeGros: JI am willing to stipulate that the 
verdict may be received in the absence of Counsel. 

Mr. Simon: The defendant will likewise so stip- 
ulate. 

The Court: Let the record show that. I wish 
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to add, Counsel, that the Court will do everything 
it can to advise Counsel so they can get here if they 
want to. 
Mr. LeGros: Thank you, your Honor. 
Mr. Simon: Thank you very much. 


(Thereupon, at 11:10 o’clock am., Friday, 
May 17, 1957, an adjournment herein was had.) 
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United States Court of Appeals 
For The Ninth Circuit 


No. 15681 


UNITED STATES FIDELITY AND GUAR- 
ANTY COMPANY, a corporation, 
Appellant, 
vs. 


ANDERSON CONSTRUCTION CO., INC., a cor- 
poration, Appellee. 


APPELLANT’S STATEMENT 
OF POINTS 


The appellant in its appeal intends to rely upon 
the following points: 


1. That the alleged oral agreement whereby the 
appellant would accept and the appellee would pay 
for surety bonds a premium less than that fixed by 
the applicable legal rate as filed with and approved 
by the Insurance Commissioner of the State of 
Washington was void because expressly prohibited 
by statutes of the State of Washington. 


2. That the appellant’s agent had no authority, 
express or implied, to bind the appellant upon any 
illegal agreement prohibited by statute whereby the 
appellant would accept and the appellee would pay 
any premium other than the lawful premium for 
the surety bonds involved. 


3. That the appellant is entitled to recover upon 
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the basis of an “account stated’’ between the appel- 
lant and the appellee. 

4. That the District Court erred in denying ap- 
pellant’s motion for judgment notwithstanding the 
verdict upon the ground that all of the evidence 
established the existence in law and in fact of an 
“secount stated’? upon which appellant was entitled 
to recover. (Dist. Ct. Documents #42, #43.) 


5. That the District Court erred in denying ap- 
pellant’s motion for judgment notwithstanding the 
verdict upon the ground that no evidence tended to 
show either J. C. Beeson or McCollister & Co., Inc., 
was ever given by the appellant any authority, 
either express or apparent, to enter into any agree- 
ment prohibited by the statutes of the State of 
Washington whereby the appellant would charge 
and the appellee would pay less than the legal pre- 
mitum for the surety bonds involved. (Dist. Ct. 
Documents #42; #43.) 


6. That the District Court erred in denying ap- 
pellant’s motion for judgment notwithstanding the 
verdict upon the ground that all of the evidence 
established that the appellant gave no authority, 
either express or apparent, to J. C. Beeson or Mc- 
Collister & Co., Inc., to enter into any contract 
giving appellee any premium rate other than that 
established by law. (Dist. Ct. Documents #42; 
#43.) 


7. That the District Court erred in denying ap- 
pellant’s motion for new trial upon the ground of 
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its error in refusing to give appellant’s requested 
instruction for a directed verdict in its favor. (Dist. 
Ct. Documents #42; #48; #37; #47, Reporter’s 
‘Transerrps pp. ore, "F2>) 


8. That the District Court erred in denying ap- 
pellant’s motion for new trial upon the ground of 
its error in overruling appellant’s exceptions to the 
appellee’s affirmative defense based upon the al- 
leged special agreement for an illegal lower pre- 
mium. (Dist. Ct. Documents #42; #48.) 


9. That the District Court erred in denying ap- 
pellant’s motion for new trial upon the ground of 
its error in instructing the jury that the alleged 
special agreement for an illegal lower premium, if 
made, would not be void as a matter of law. Dist. 
Ct. Documents #42; #43; #47, Reporter’s Tran- 
script, pp. 302, 312.) 


10. That the District Court erred in denying the 
appeHant’s motion for new trial upon the ground 
of its error in instructing the jury that if the al- 
leged special agreement for an illegal lower pre- 
mium was made, the jury’s verdict should be for 
the appellee. Dist. Ct. Documents #42; #48; #47, 
Reporter’s Transcript, pp. 304, 312, 313.) 


/s/ LANE SUMMERS, 
/3s/ THEODORE A. LeGROS, 
Attorneys for Appellant. 


Acknowledgment of Service Attached. 


[Endorsed]: Filed Aug. 238, 1957. Paul P. 
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